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LABOR-MANAGEMENT RELATIONS 


THURSDAY, AUGUST 1, 1957 


House oF REPRESENTATIVES, 
SUBCOMMITTEE ON LABOR- MANAGEMENT RELATIONS, 
OF THE COMMITTEE ON EDUCATION AND LaBor, 
Washington, D.C. 

The subcommittee met at 10:10 a. m., pursuant to call, in room 
429, Old House Office Building, Hon. Carl D. Perkins (chairman of 
the subcommittee) presiding. 

Present: Representatives Perkins, Wier, Thompson, Holland, 
Kearns, Rhodes, and Griffin. 

Also present : Representative Teller, member of full committee. 

Staff members present: Fred G. Hussey, chief clerk; John O. Gra- 
ham, minority clerk; Charles M. Ryan, general counsel of the Com- 
mittee on Education and Labor; and Kennedy W. Ward, assistant 
general counsel, 

Mr. Perkins. The subcommittee will come to order. 

The clerk of the committee, Mr. Hussey, will read the authority 
for the organization of this subcommittee at this time. 

Mr. Hussry. Mr. Chairman, this letter is dated January 31, 1957. 
Hon. CARL I). PERKINS, 

House of Representatives, Washington, D.C. 

DEAR Mr. PERKINS: The chairman has requested me to notify you that he has 
appointed you as the chairman of the Supcommittee on Labor-Management Re- 
lations, and to send you the attached copy of the chairman and members of the 
standing subcommittee. 

Sincerely, 
Frev G. Hussey, Chief Clerk. 

Under the rules of the Committee on Edue —_ and Labor of the 
House of Representatives, as adopted January 28, 1957, rule 6, Labor- 
Management Relations Subcommittee of seven fan ar members has 
jurisdiction over amendments to the Taft-Hartley Act, proposals in- 
volving the mediation and arbitration of labor disputes, and all other 
legislation dealing with the relationships between employers or em- 
ployees and their representatives. 

Mr. Perkins. We are pleased to have with us this morning the first 
witness before the subcommittee, Mr. Leedom, Chairman of the Na- 
tional Labor Relations Board. 

He has been invited here to express the policies of the Board, par- 
ticularly in the field where the Board has failed to take jurisdiction 
in certain areas in the so-called no-man’s land area, and we are pleased 
to hear from Mr. Leedom at this time. 

1 
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STATEMENT OF BOYD LEEDOM, CHAIRMAN, NATIONAL LABOR 
RELATIONS BOARD; ACCOMPANIED BY RAYMOND COMPTON, 
CHIEF LEGAL ASSISTANT TO MR. LEEDOM ; JAMES CONSTANTINE, 
SOLICITOR FOR THE NATIONAL LABOR RELATIONS BOARD; AND 
LOUIS SILVERBERG, DIRECTOR OF INFORMATION FOR THE NA- 
TIONAL LABOR RELATIONS BOARD 


Mr. Leepom. Mr. Chairman and gentlemen of the committee, | 
have no prepared statement because I was not sure of the exact aspect 
of our problems that you wanted to hear. 

I come here with people well experienced in the administration of 
the labor law as it has been enacted by Congress over the years. We 
are not only willing, but anxious to give this committee any informa- 
tion we have, and express our opinions as our opinions are based on 
our experience in the administration of the law, to try to solve this 
very complex problem that now confronts Congress, the Labor Board, 
and everybody concerned with labor-management relations in the 
country. 

I think a little background is necessary to make clear what infor- 
mation we have to offer that bears on the problem. 

For over 20 years now the Labor Board, as first constituted under 
the old act, the so-called Wagner Act, and then more lately, under 
the Taft-Hartley Act, the Labor Board never saw fit to exercise its 
full legal jurisdiction. The jurisdiction clause, or you might say 
the commerce clause that is in the Taft-Hartley Act, that vests us with 
our jurisdiction over enterprises and labor organizations, is maybe 
as broad as any that was ever put into a Federal statute. 

It does not give us jurisdiction only over concerns in interstate 
commerce ; it gives us jurisdiction over labor organizations and busi- 
ness enterprises whose activities affect commerce. 

Then, there is other language which leads lawyers and judges and 
our Board and you people to believe that anything that would impede 
the flow of commerce- 

Mr. Perkins. Now, that language was not modified by Taft-Hart- 
ley; am I correct ? 

Mr. Leevom. That is correct. That language has remained un- 
changed throughout. 

Mr. Perkins. Yes. 

Mr. Kearns. Mr. Chairman. 

Mr. Perxtns. Mr. Kearns. 

Mr. Kearns. At this point, the thing that we want to do here is 
that we want to find out how we can help you and management and 
labor, you see, in being more efficient in your job. 

Mr. Leepvom. All right. I will try to address myself right to that 
problem. 

So, with the law written as it is in respect of our jurisdiction, as to 
what we have jurisdiction over, it has continued to be the very same, 
as it Was first written, and from the very beginning the Labor Board 
has taken the position that it had the right to disregard some of the 
enterprises that really come under the broad clause that defines our 
jurisdiction; and so from the beginning the Board said: 

We will not take this case. It does not have a sufficient impact on commerce. 
The next case we will take. 
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They did this on a case-by-case basis up until 1950. Then in 1950 
the Board unanimously, under the chairmanship of Paul Herzog, de- 
cided the time had come to try to set up some line defining the cases 
that would be rejected and those that would be taken, and the 1950 
standards ¥ were adopted. I will not undertake to state them to you. 

They are a bit complex, but I did prepare, at the suggestion of Mr. 
Ryan, a statement of them and a comparison with the 1954 ste undards. 

‘Mr. Ruoves. Mr. Chairman, may we have those included in the 
record at this point ? 

Mr. Perkins. Lagree. That isa good suggestion, and if the witness 
will make that a part of his testimony and incorporate those standards 
in the record we will appreciate it. 

Mr. Grurrin. May I inquire if there are any extra copies that we 
can have? 

Mr. Lrerpom. Yes, there are. So I will place in the record this 
statement, which is a comparison of our 1950 and 1954 standards de- 
fining each set of standards briefly. 

Mr. Perkins. Without objection they may be made a part of the 
record. 

(The information referred to follows :) 
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Comparison of 1954 jurisdictional standards with 1950 jurisdictional standards 
os 
Category of business | 1954 jurisdictional standards ! 1950 jurisdictional standards ! 


1. Enterprises other than retail | A. Direct inflow 3 of $500,000 _- ..--| Same. 4 
establishments.? B. Direct outflow 5 of $50,000 ..--| $25,000. 
C. Indirect inflow ° of $1,000,000_......_| Same. 
D. Indirect outflow 7 of 
(1) $100,000 if the goods or | $50,000.9 
services are directly util- 
ized in the products, 
services, or processes of 
the enterprises to which 
furnished; or 
(2) $200,000 if the goods or 
services are not directly 
utilized in the products, 
services, or processes of 
the enterprise to which 
furnished.§ 


All figures are yearly requirements. Ifavailable information covers only a portion of a year, the figures 
ibsent some overriding reason to the contrary, will be projected for a 12-month period for the purpose of 
pplying the jurisdictional standards (C & A Lumber Co., 91 NLRB 909), 

2 Joneshoro Grain Drying Cooperative, 110 NLRB 481, 

This applies to an enterprise receiving goods or materials directly from out of State, 

‘ Under the 1950 standards, the Board had no special category for jurisdiction over nonretail establish- 
ments. Theinfiow and outfiow dollar figures applied to all types of business to which any dollar limitations 
were applicable 


5 This applies to en enterprise which produces or handles goods and ships such goods out of State, or 
performs services Outside the State. The enterprise itself must actually ship the goods to the out-of-State 
destination 

6 This applies to an enterprise which receives goods or materials from other enterprises in the same State 
which the other enterprises received from out of State. The goods must be received by the ultimate pur- 


chaser in the form in which they entered the State 

’ This applies to an enterprise which furnishes goods or services to other enterprises coming within B 
above, or to public utilities or transit systems, or instrumentalities or channels of commerce and their 
essential links, which meet the jurisdictional standards established for such enterprises. 

‘In Whippany Motor Co., 115 NLRB 52 (Jan. 12, 1956), the Board abolished the distinction between goods 
or services ‘‘directly’’ utilized ($100,000) and those ‘‘not direetly”’ utilized ($200,000) by the recipient com- 
pany and thereafter has asserted jurisdiction under this standard whereon the sales total $100,000 annually. 
without regard to the manner in which the purchasers make use of the goods or services, 

* There was no requirement as to how the goods or services must be utilized. 
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Comparison of 1954 


Category of business | 


1. Enterprises other than retail | 
establishments—Con. 


LABOR-MANAGEMENT 


BoOARD- 


Continued 


1954 jurisdictional standards 


E. Enterprises operated as an inte- 
gral part of a multistate enter- 
prise.'¢ 

(1) Particular establishment 
meets any of above four 
standards; or 

(2) Entire enterprise has di- 
rect outflow of $250,000; 
or 


RELATIONS 


Continued 


jurisdictional standards with 1950 jurisdictional standards— 


1950 jurisdictional standards 


No requirement. 


(3) Entire enterprise has in- 
direct outflow of 
$1,000,000. 

2. Intrastate links of interstate | A. Income which is received from Do 
commerce such as trans- activities constituting a part of 
portation operations or interstate commerce of no less 
other local activities which than $100,000. 
constitute a link in the | B. $100,000 for intrastate transit com- Do 
chain of interstate com- panies where the income is de- 
merce,!! rived as a link in interstate 

transportation of passengers 
C. $100,000 for interstate transit com Do 


panies where the income is de- 
rived from interstate operations 
or from combined intrastate link 
in interstate transportation of 
passengers and interstate opera- 
tions. 


3. Concerns doing national | $100,000 in the form of goods or serv- | No specific monetary require- 
defense business.!? ices must be furnished pursuant to ment. Jurisdiction asserted 
Government contracts and must be over enterprises which ‘‘sub- 

directly related to national defense. stantially affect the national 





defense.’’ 
4. Retailing concerns: 4 
A. Single retail store or | A. Direct inflow of $1,000,000 
service establish- | B. Indirect inflow of $2,000,000 
ment C. Direct outflow of $100,000 
B. Intrastate chains of | Same standards as for single 
retail concerns.'4 stores. 


$500,000 
$1,000,000. '5 
$25,000 


Same 


retail standards as 
However, the Board will 
total direct inflow, indirect inflow, 
or direct outflow of all stores in the 
chain to determine whether any 
one of the standards is met 

of all establishn 
be $10,000,000 


retall concerns 





5. Multistate retail chains '4 Gross sale ents must iction of all multi- 


Took jurisd 
t 





6. Franchised dealers The Board will no longer assert juris The Board generally took juris- 
diction solely on the basis of a fran diction of establishments op 
chise from a national enterprise erating under a franchise 
Where a local retail establishment fro national enterprises 
has a franchise agreement with a without any requirement as 

iultistate enterprise the Board will to dollar volume of business. 


Under this theory the retail 
ers were considered part of 
4 multistate enterprise. 


apply the same jurisdictional stand 
ards are applied to other local 
retail establishments 


®°In Coca-Cola Bottling Company of New York, Inc., 114 NLRB 1423 (Dec. 20, 
an additional gross volume of business standard for nonretail establishments of $3,500,000. In 7. H. Rogers 
Lumber Co., 117 NLRB No. 230 (May 23, 1957), the Board abolished its standards for multistate nonretail 
enterprises and thereafter has asserted jurisdiction over all retail or service enterprises having 1 or more 
establishments where the enterprises as a whole meets the standards applicable to a single establishment. 

11 Breeding Transfer Company, 110 NLRB 493. 

12 Maytag Aircraft Co., 110 NLRB 594. 

13 Westport Moving & Storage Co., 91 NLRB 902. 

4 Hogue & Knott Supermarkets, 110 NLRB 543. 

15 The 1950 standards contained no special category for retail stores as such. The inflow and outflow 
dollar figures applied to all types of businesses to which any dollar limitations were applicable 

16 In 7. H. Rogers Lumber Co., 117 NLRB No. 230 (May 23, 1957), the Board abolished its standards for 
multistate retail and service enterprises and thereafter has asserted jurisdiction over all retail or service 
enterprises having one or more establishments where the enterprise as a whole meets the standards appli- 
cable to a single establishment. 

1” Under the 1950 standards, the Board made no distinction between multistate retail chains and multi- 
state chains in general. 

18 Wilson-Oldsmobile, 110 NLRB 534, 


as 


1955), the Board adopted 
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NATIONAL LABOR SLATION oOARD—Continuec 
N I RELATIONS Boarp—Continued 


Comparison of 1954 jurisdictional standards with 1950 jurisdictional standards— 





Continued 
a siesta olclacciies iaicinsieaiateeabeasaiadcineatiiaiaaaae anand 
Category of business | 1954 jurisdictional standards | 1950 jurisdictional standards 
7. Office buildings '%__..-.-- .| Jurisdiction will be assumed over an | The Board had no special rule 
office building operation only when | as to office buildings. Juris- 
the employer which owns or leases | diction was asserted if ten- 
and which operates the building is | ants engaged in commerce 
itself otherwise engaged in interstate | paid $50,000 or more rent per 
|} commerce and also utilizes the build- year. This was an applica 
ing primarily to house its own |_ tion of the indirect outflow 
offices. rule (category D).% 
8. Utilities and local transit | $3,000,000 gross business for intrastate | No requirement. 
systems,?! utilities and intrastate transit sys- 
tems. 
9. Newspapers 22 $500,000 gross annual income padeal Do. 
10. Taxicabs 2 : The Board will no longer take jurisdic- | The Board took jurisdiction 
tion over taxicab companies. |} Over taxicab companies un- 


der conditions which gen- 
erally required that they be 
linked with instrumentali- 
ties of commerce in their 
business dealings. 

11. Associations of employers % The Board will regard association | The principle of considering 


members who participate in multi- the totality of the operations 
employer bargaining as a single em- | of association members was 
ployer for jurisdictional purposes followed under the 1950 
and will apply the proper jurisdic- standards. 
tional standards. 
12. Communication concerns * $200,000 gross income No requirement. 
13. Restaurants %__..___- Same standards as for retail stores The standards for restaurants 
were the same as for all other 
businesses. See footnote 7. 
14. Business in the Territories | Business in the Territories will be sub- | The Board took plenary juris- 
and District of Columbia.”’ ject to the special standards estab- | diction over all businesses in 
lished for particular types of busi- the Territories and the Dis- 
ness, but the Board continued to | trict of Columbia. 


assert plenary jurisdiction in the | 
District of Columbia. 


18 McKinney Avenue Realty Co., 110 NLRB 547. 

20 Cormaz, Inc., 94 NLRB 1150; Van Schaak and Co., 95 NLRB 1028, 

21 Greenwich Gas Co., 110 NLRB 564. 

2 This category includes newspaper companies which hold membership in or subscribe to interstate news 
services, or publish syndicated features, or advertise nationally sold product (The Daily Press, Inc., 110 
NLRB 573). 

23 Checker Cab Co., 110 NLRB 683. 

24 Insulation Contractors of Southern California Inc., 110 NLRB 638. 

2s This category includes radio and television stations, and telephone and telegraph systems (Hanford 
Broadcasting Co. (K NGS), 110 NLRB 1257). 

% Bickfords, Inc., 110 NLRB 1904. 

27 The Virgin Isles Hotel, Inc., 110 NLRB 558, Sizto Ortega, 110 NLRB 1917; South P. R. Broadcasting 
Corp. (WISO), 111 NLRB 272; Union Cab Co., 110 NLRB 1921. 

23 M.S. Ginn and Co., 114 NLRB 112. 


Mr. Leepom. The Board operated then under these standards which 
were made public, of course, and administered Taft-Hartley on that 
basis. 

Mr. Perkins. The Board set up these standards on its own volition, 
without any suggestions from any judiciary branch or from any court 
or anything else; is that correct ? 

Mr. Leepom. That is correct. The Board did this on its own 
initiative. 

Mr. Kearns. Let us get one thing straight here, Mr. Chairman. 

In other words, the law, the Taft-Hartley law, did not give you 
specific instructions. You used the dicta of the law; is that correct ? 
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Mr. Lerpom. We assumed that it is inherent in the Board’s powers, 
under both the Wagner Act and Taft-Hartley, without any specific 
authority in either act. We assumed that the Board had the power to 
reject cases, and to deal only with those that had a greater impact on 
commerce. 

Mr. Ruopes. Mr. Chairman / 

Mr. Perkins. Mr. Rhodes from Arizona. 

Mr. Ruopes. Does the problem arise in this so-called area of vacuum 
because the reports say that by the power delegated to the Board in 
the Taft-Hartley law, and the Wagner Act, that the Federal Govern- 
ment preempted the entire field, but the Labor Board in its discretion 
has decided not to enter certain parts of the field. Those parts that 
the Labor Board does not enter would then be in a state of vacuum. 
Is that a fair statement of the situation ? 

Mr. Leepom. That is a fair statement of the present situation. 

Mr. Ruopes. Our problem right now more or less is to decide 
whether we want to redefine the scope of the National Labor Relations 
Board in order to cede certain jurisdiction back to the States or 
whether we want to keep the jurisdiction as it is, but to deal with cer 
tain specific problems, in an attempt to remove the vacuum, so to 
speak ? 

Mr. Lerepom. Yes. 

Mr. Kearns. Or we could still stay as a question mark. Is that it? 

Mr. Ruopes. We could, yes. 

Mr. Lerpom. To get right to the problem, then, which was brought 
into sharp focus by the Supreme Court decisions in the Guss case and 
two related cases. Those decisions came down in March 1957, just 4 
or 5 months ago. 

It then became definitely known—when the Supreme Court decided 
these cases—that that area of labor controversy involving enterprises 
within our broad legal jurisdiction, but below our standards which 
were revised from 1950 upward in 1954, was definitely an area, re- 
ferred to as no man’s land, where the Board did not assert its legal 
jurisdiction and the Court had said States no longer could. 

Up until these Supreme Court cases this year, there has been con- 
tention on the question. Some lawyers, some judges, some members 
of the Labor Board, said that where the Board rejects cases over 
which it has legal jurisdiction, the States can step in. 

Other judges, courts, Members of Congress felt that there was a 
complete total preemption by the Federal Government, and that even 
though the Board rejected cases and left them unadjudicated the 
States could not step in. And that is the position the Supreme 
Court took. 

Mr. Perkins. Now, this vacuum was brought about by reason of 
your jurisdictional standards that the National Labor Relations Board 
had adopted in 1950; is that correct ? 

Mr. Lrenom. That is not exactly correct. Even before 1950 we 
had applied the principle that is recognized in the 1950 standards. 

We rejected cases from the very beginning and, therefore, began 
creating a little no man’s land case by case. In 1950 we codified, so 
to speak, the rules we had been applying to cases prior to that time. 
So from the very beginning there has been a no man’s land. 

Mr. Kearns. At that point you established the precedent then, did 
you, as a Board ? 
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Mr. Leevom. The Board took an initial step by not taking juris- 
diction over everything where it had legal jurisdiction, and over the 
years has set up in many public statements what they deemed good 
reasons for not taking the smaller cases. 

In the statement that was issued with the 1950 standards, such 
language was used as: We take this step “to justify an already bur- 
dened Federal Board in expending time, energy, and public funds,” 
and deem it best to devote our time to those cases having “a pro- 
nounced impact on the flow of interstate commerce.” It was deemed 
better to handle the more important cases quickly, than to consume, 
time on the unimportant cases. Such was the theory. 

The fact of the matter is, however—— 

Mr. Perkins. The gentleman from Minnesota. Do you have a 
quesiton ¢ 

Mr. Wier. I want you to finish. 

Mr. Lerpom. The fact of the matter is—I think this is a fair state- 
ment—that from the beginning the Board has never been equipped 
with personnel to apply its full jurisdiction. Just when it first be- 
came apparent that the Board could not do that I do not know, because 
it was 20 years ago. And then, in 1954, the standards moved up fur- 
ther, so that you : might say the situ: tion has become aggravated by 
the higher standards that had been set. 

Mr. Wier. Then what you have just implied—to me at least, in my 
interpretation of it—is the root of the evil, and that is, that you reached 
the stage of where you made choices of cases that you thought your 
Board ought to take jurisdiction over and ignored the cases ‘that you 
did not think they ought to monkey around with ? 

Mr. Lervom. That is about right. 

Mr. Wier. Yes. And now you follow that up by saying that perhaps 
one of the reasons for that was that you neither had the personnel nor 
the funds to service all of these cases, whether they be representation 
cases or whether they be unfair labor practice charges. ‘Those are the 
two salient points in no man’s land, representation cases, and unfair 
labor practice charges ? 

Mr. Leepom. That is right. 

Mr. Wier. I think that is a summation that answers the information 
that I have been trying to get. As to this whole question about the 
court decisions, of course, you probably will go into that a little later, 
having an effect upon your direction and your coverage as complying 
with the full law. These unions out around the Nation ‘here just cannot 
understand why—whether they are large or small—a violation of the 
law is just as damaging to a small union and probably more so, 
than it isto a large union. 

I have said right along that I felt that the National Labor Relations 

soard is now pursuing a course that they decide which ones they will 
take and decide which ones they will not take. Is that a good state- 
ment? 

Mr. Leepom. Yes, and that has been the situation at the Board from 
its inception in 1935, from the time it began to administer the act, in 
1935. 

Mr. Kearns. Mr. Chairman? 

Mr. Perkins. Mr. Kearns from Pennsylvania. 

Mr. Kearns. At that point, for my own information, have we done 
better since we do not have the dual operation that we had when we 
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first set up a General Counsel and now the Board? I mean, has 
there been a better meeting of the minds since we eliminated the 
authority of the dual situation ? 

Mr. Leepom. I presume you could get into an argument about that. 

My own personal experience has been only under the present sys- 
tem 

Mr. Kearns. Yes? 

Mr. Leepom. Where the General Counsel is completely divorced 
from the Board. 

Our General Counsel, I think, is different from any General Coun- 
sel in any Government agency. He is a Presidential appointee. We 
have no control over him. He has the exclusive right to say what 
situation justifies a complaint and what situation does not. 

Mr. Kearns. He advises you, in other words ? 

Mr. Leevom. What is that? 

Mr. Kearns. He advises you, then ? 

Mr. Lervom. He advises us in some aspects of the business. On the 
matter of issuance of complaints he has complete authority. We never 
say a word to him about that. He decides that a certain charge made 
either by an employee or union or company looks like it makes a case, 
and he files a complaint and then he tries it before our trial examiner. 
Then it may come to us, and he advises us, in the sense that he tries 
the case for the Government. 

Mr. Kearns. You become the jury ? 

Mr. Lerpvom. We become the jury and the judge—right. 

Mr. Wier. Let me ask you this question, also: 

Have you a backlog of cases pending ? 

Mr. Lrepom. Yes, sir. 

Mr. Wier. How big a backlog? 

Mr. Lrrpom. I have some figures on that. There has always been a 
backlog of cases with the Labor Board. The flow of cases is tre- 
mendous. 

At the end of June 1956, which is the end of the fiscal vear for 1956, 
we had a backlog of 3,768 cases. We reduced the backlog during that 
year, 1956, by 346 cases. That is our continual effort—to try and re- 
duce that backlog, to try and shorten the time for deciding every case 
that comes before us. 

Mr. Perkins. Tell us something about the size of your staff who 
handle these cases. 

Mr. Wier. Wait a minute. 

Before you get off on that, I would assume that perhaps this back- 
log—there has always been a backlog, I understand that. We investi- 

gated this Board once before. The backlog causes unions to die on the 
vine if they cannot get the services of your Board within a reasonable 
time, and a reasonable time, of course, should be 90 days at the limit. 
Perhaps you might say that you are cleaning up this backlog rather 
than taking new cases. 

Mr. Leepom. We have a reserve of cases out of which we are con- 
tinually assigning. We assign cases from that according to the kind 
of cases they are. So I do not know that we are doing exactly what 
you have suggested. 

Mr. Wier. Well, I think. 

Mr. Leepom. What is that? 

Mr. Wier. Well, I think. 
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Mr. Lrepom. Yes. Some cases have priority under the statute. 
These we give just as prompt attention as we can. Generally speak- 
ing, we give preferred attention to an election case over a complaint 
case, Unions complain about the long time, so do some business 
enterprises, depending on the situation. 

If a business enterprise is being subjected to a secondary boycott 
which they are convinced is illegal and charges are filed with us 
and we do not get to it, the business starts writing you people letters, 
starts writing us letters that “we are going to go broke if we don’t 
break this boycott.’ 

The same thing happens with unions. The union gets a plant very 
well organized, and they petition for an election. Then if we cannot 
be prompt with the election they say sentiment against the union will 
begin to work and they will lose their majority and finally there is 
no need to have an election. 

Delay is one of the things that we contend with. That is why we 
strive continually to shorten our process. That is why we have a 
terrific problem in taking ovcr more cases when we have a backlog 
running over 3,000. 

Mr. Ruopes. Mr. Chairman. 

Mr. Perkins. Mr. Rhodes. 

Mr. Ritopes. Mr. Wier, will you yield ¢ 

Mr. Wier. I yield. 

Mr. Riiopes. What about this backlog now? Do you assume that 
acase is part ie backlog as soon asa case is filed / 

Mr. Leevom. We deem it so; yes, sir. 

Mr. Ruopves. Is it possible to break down the 3,700 cases into cases 
ready for trial and those which are not? In other words, you cannot 
be charged with a backlog when a case is ready for trial because the 
parties have not brought the case along to that point. 

Mr. Leevom. That is true. This figure includes cases that have 
just been filed. It goes back and picks up a case that maybe was filed 
yesterday. So we cannot be charged with bad handling of that type 
of case. We try to handle the cases so we cannot be charged with 
neglect in any of them, although I do not think we succeed in that 
entirely. 

Mr. Wier. I amsure you do not. 

Mr. Leepom. I know we never convince all the union leaders nor 
all the businessmen that we are not neglecting some of the cases. 

Mr. Ruoprs. Would it be possible for you to determine the number 
of cases which are ready for trial and which cannot be tried because 
you do not have the facilities to try them ¢ 

Mr. Leepom. That would be very difficult to do, but we might be 
able to do that. 

Mr. Ruopes. I think that is the only figure that would mean any- 
thing, as far as your judging the job you are doing is concerned. 

Mr. Leevom. In connection with backlog, I would like to point out 
just for your own benefit the backlog in July 1951 was 6,375 cases. 

We have reduced that now at the end of June 1956 to 3,768 cases. 
So we think we are making progress, and we have taken very recent 
steps to really speed up the handling of election cases. 

Mr. Perkins. As to the backlog of cases, many of those cases have 
been tried, have they not ¢ 
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Mr. Leepom. Many of them have been tried, and they are still await- 
ing further disposition because the people were not satisfied with the 
trial examiner’s report and they appeal it, so to speak, to the Board; 
and then the Board has to decide it, and then maybe the people do 
not like the decision and they make us take them to court or they 
take us to court ; so we have a rather long process. 

Mr. Perkins. Give us an idea of the personnel. 

Mr. Leepom. All right. 

Mr. Perkins. That is, the General Counsel’s and the Board’s, too. 

Mr. Kearns. Mr. Chairman, at that point I know he is going to 
develop something more here. 

In my experience, working with management and labor, one of the 
weaknesses in the Taft-Hartley law is that 30 percent of a group in a 
plant can ask for a new bargaining agent. My feeling has always 
been the longer that manage ment works with a union the closer they 
become associated with each other and have better relationships. 

Do you not feel it would be better if we had 60 percent, or it would 
have to be 51 percent, to demand a new bargaining agent rather than 
30 percent ¢ 

Mr. Leepom. That 30 percent has prevailed far back of my time, 
and there has never been any consideration since I have been with 
the Board, of changing it. 

Mr. Kearns. But 1 always had it in my mind. 

Mr. Leepom. Yes? I am not sure—there may be others contend- 
ing that. 

The purpose of the election is to determine if 50 percent desire 
representation. It seems to me it would be a pretty hard rule to 
apply to make a union get 50 percent ahead of time. I never really 
considered that problem, but I doubt if there is sentiment on the 
Board at this time, although I never have heard a word said about 
it, to change the 30-percent rule. It gives us a little trouble now 
and then, but not because it h: appens to be 30 percent. 

Mr. Krarns. Has it not been your experience, since you have been 
Chairman on the Board, that the longer management and labor work 
together the better acquainted they become ? 

Mr. Lerpom. I think that is right, and the better the relationship. 
I think in many instances where maangement thought that the union 
was just a bunch of so-and-sos, and the union thought the same or 
worse of management, that finally, after they developed a working 
relationship, everybody was happy. That has been repeated time 
after time, I think. 

Mr. Hotianp. Mr. Chairman ? 

Mr. Perkins. Mr. Holland, of Pennsylvania. 

Mr. Hotxianp. About the cases, do I understand you to say that 
ending June 1956, in that year, you handled 3,768 cases ? 

Mr. Leepom. No,sir. No,sir. At the end of June 1956 we had 3,768 
cases still pending before us. That year we closed 13,734 cases. 

Mr. Hotianp. 13,734 cases? 

Mr. Lrepom. 13,734 cases; yes. That is the number we closed. In 
that year we disposed of more cases than were filed with us. That is 
how we happened to cut down the backlog again by 100 or 200 cases. 

Mr. Ryan. Mr. Chairman. 

Mr. Perkins. Counsel wants to ask one question. 
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Mr. Ryan. Mr. Leedom, on this backlog, I would like to clear up 
something. 

Mr. Rhodes asked a question about your backlog and how many cases 
were ready for trial. 

The backlog you are talking about are cases that already have been 
tired and are awaiting your decision on the Board; is that correct ? 

Mr. Lerepom. Well, they are waiting for decision in the sense, Mr. 
Ryan, in that they are there and eventu: ally are going to be tried. Some 
of them are in the very early sti iges—may be just under investigation, 
out in the regional offices and then the investigation is made and the 

case then comes to trial before the trial examiner. Some of them are 
just being tried by the trial examiner. Some may be tried and he has 
issued his report. Some may be pending before the Board on appeal. 

Mr. Ryan. I think it would be helpful, if we knew how many cases 
were actually pending at any one time with the Board itself, and I 
am thinking of the five-man board. for decision. 

Mr. Leevom. Yes. 

Mr. Ryan. And are distributed out to a couple of your legal assist- 
ants for review and will be coming to you for your ultimate decision. 

Mr. Leepom. So you would like to have the figure of cases pending 
before the Board at the Board level ? 

Mr. Ryan. That is right. 

Mr. Leepom. I have not that with me, but that I know we can get. 

(The information referred to is as follows :) 

On July 1, 1957, a total of 434 cases were awaiting decision by the Board 
members. 

Of these 434 cases, 167 involved unfair labor practices and 267 were concerned 
with petitions for collective-bargaining elections. 

Mr. Wier. Mr. Leedom, may we clear the air regarding—I will not 
say erroneous, but it is often used as a preempted field, and many of 
the unions are led to believe that the reasons they are not getting 
service is because of the jurisdiction of the Board, because ‘of the 
Supreme Court decision. The truth of the matter is that you are not 
here today to make any effort to put a field in the labor operation that 
you have no right in now. The Supreme Court has in three decisions 
almost given you complete control of practically everything that moves 
in or out or affects commerce, has it not? So we cannot say that the 
Labor Board cannot take this case because of a Supreme Court deci- 
sion. Isthat right ? 

Mr. Lerpom. That is right. 

Mr. Wier. Now then, we come down and boil this thing down to 
the operation of the Labor Board itself, its change in policies or its 
standards; is that correct ? 

Mr. Lerpvom. No; that is not correct, because from the very begin- 
ning the Board was not taking those cases, and the Supreme Court 
had nothing to do about that. 

Mr. Wier. I realize that. 

Mr. Leepom. It was Congress. 

Mr. Wier. In the early days of the Board they did not want to go 
too far into intrastate industries. They did that in my State. 

Mr. Lrevom. That is right. 

Mr. Wier. They tried to work out between my State and the NLRB 
a field of activity, but it never was worked out. 
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Mr. Leepom. Since 1947 it never worked out with any State in the 
sense that our Board said to another State board in a formal way, 
“We will cede to you this much of our jurisdiction.” 

Mr. Wier. That is right. 

Mr. Leevom. That never has worked out. But there was a kind of 
a working relationship with every State board in the country and us, 
up until the Supreme Court Pee When the Supreme Court spoke, 
it Was apparent that the State boards could not step in the no mi in's 
land and handle the cases which we were rejecting, as they had been 
doing up until the Supreme Court decision. 

Mr. Wier. And then that is where my trouble starts. 

Mr. Leepom. That is right. 

Mr. Wirr. That is, you were not ene cases, that the Supreme 
Court had put under your jurisdiction, or had assigned to your juris- 
diction ¢ 

Mr. Lerpom. The cases which the Supreme Court said the States 
could not handle even though we did not up until the time the Court 
spoke the States had been assuming, all of them actually, that had 
labor boards, that when we refused to take a case because it did not 
meet our standards, they could step in take it. 

What the Supreme Court said to the State was that “You can no 
longer do that.” 

They said further: 

We are sorry. We recognize this no man’s land creates a vacuum, but we 
did not write the law. Congress wrote the law, and Congress can remedy it at 
will and the Labor Board can do much to alleviate the situation if they broaden 
their jurisdiction. 

That is what the Supreme Court said. We recognize a responsi- 
bility. We knew of bills pending here before you that would solve this 
problem, and so immediately following the decision we decided that 
we would begin a study so we would know what to do if Congress does 
not act. We have the study underway, and if C ongress does not pass 
the Ayres bill or the Ives bill or some other legislation in this field— 
and I frankly do not see how you are going to be able to do it this ses- 
sion—then I think the Labor Board recognizes a responsibility and 
will do its very best to try and alleviate this situation within the limi- 
tations under which we must work. 

From the beginning, you will remember, the Board has never exer- 
cised full jurisdiction. ‘Congress has known that—if not actually, they 
have known it constructiv ely—ov er this 20 years, and when the com- 
prehensive Taft-Hartley amendments came in, Congress did not put 
in any new provision to say to us, “The Board has no right to set these 
standards and reject some of the cases.’ 

So we have a kind of silent ratification of our policy by Congress, up 
to this point. 

Actually I think the situation calls for new legislation, because it 
is not at all likely that Congress is going to give us enough money so 
that we can hire enough people to handle all the cases, of which many 
would be almost local in character, in time really to do the parties any 
good. 

Mr. Perkins. Now, you do not have in mind at the present time to 
broaden your jurisdiction, is that correct ? 
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Mr. Leepom. We have in mind broadening our jurisdiction if Con- 
gress goes home without passing a bill, and I do not believe you are 
going to pass a bill this session. 

Mr. Wier. We will assure you of that. 

Mr. Ruopes. Will the gentleman yield ? 

Mr. Wirr. Sure. 

Mr. Ruopes. I think it would be very helpful to us if we could have 
a study of the cases in which the Supreme Court has said the States 
cannot act because this field is preempted by the Federal Government. 

Mr. Lerpom. Yes. 

Mr. Ruopes. Do we have that ? 

Mr. Leevom. We will be glad to give some help in that through 
Mr. Ryan. 

Mr. Ruoprs. I think it should be submitted for the record here. 

Mr. Wier. There have been three recent decisions. 

fr. Rnopes. I know—and there are others involved, too. 

I think it should be submitted for the record so that we will have 
this whole thing in the record when it is printed, to show exactly pre- 
cisely what the problem is, as precise as we can get it, at least. 

Mr. Lrevom. Yes: we will be glad to submit names of cases bearing 
on this problem and just a brief statement of what each held. 

Mr. Ruopes. That is correct—what it held and what the implica- 
tions appeared to be. 

Mr. Lerpom. Yes; we will be glad to furnish that for the record. 

(The information referred to follows :) 


1. Allen Bradley v. Wisconsin Board (315 U. S. 740 (1942)). Mass picketing 
may be regulated by State. No conflict with National Labor Relations Act. 

2. Hill v. Florida (325 U. S. 588 (1945)). State registration and licensing 
statute, applied to unions and union organizers engaged in activity concerning 
businesses affecting commerce, conflicts with National Labor Relations Act and 
hence invalid. 

3. Bethlehem Steel Co. v. New York Board (330 U. S. 767 (1947)). State 
may not certify a bargaining representative for a unit of foremen in companies 
subject to the National Labor Relations Board’s jurisdiction, the NLRB having 
previously determined that such units were inappr te, 

4. LaCrosse Tel. Co. v. Wisconsin Board (353 U. S. 18 (1949)). State may not 
certify a bargaining representative for employees | in an industry concededly in 
interstate commerce, and over which the National Labor Relations Board has 
asserted jurisdiction. Citing Bethlehem. 

5. Auto Workers v. Wisconsin Board, Briggs Stratton (336 U. S. 245 (1949)). 
State has power to enjoin intermittent, unannounced work stoppages, since they 
are neither prohibited nor protected by National Labor Relations Act. 

6. Algoma Plywood v. Wisconsin Board (336 U. 8S. 301 (1949)). State has 
power to regulate union-security arrangements, especially under section 14 (b) 
of National Labor Relations Act. 

7. Plankington Packing Co. v. Wisconsin Board (338 U. 8S. 953 (1950)). Fed- 
eral Act precludes State from providing a remedy for the discriminatory dis- 
charge of an employee in an industry affecting commerce, which would fall 
within section 8 (a) (3) of the National Labor Relations Act. 

& Auto Workers v. O’Brien (339 U. 8S. 454 (1950)). State law requiring a 
strike vote in conflict with National Labor Relations Act, and thus invalid inso- 
far as it applies to industries affecting commerce. 

9. Bus Employees v. Wisconsin Board (340 U. 888 (1951)). Wisconsin law 
forbidding strikes in public utilities in conflict with National Labor Relations 
Act, and thus invalid insofar as applicable to industries affecting commerce. 

10. Garner v. Teamsters Union (346 U. 8S. 485 (1953)). State court lacks 
jurisdiction to enjoin peaceful picketing, of a business affecting commerce, 
where it aa that such picketing falls within the purview of section 8 (b) 
(2) of the National Labor Relations Act. 
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11. Building Trades Union v. Kinard (346 U. 8. 933 (1954)). State court 
injunction against secondary boycott activity reversed on authority of Garner, 
since there was no showing that petitioner had applied to Federal Board for 
relief or that it would have been futile to do so. 

12. Capital Service, Inc. v. N. L. R. B. (347 U. 8S. 501 (1954) ). Federal dis- 
trict court, in aid of its jurisdiction under section 10 (1) of the National Labor 
Relations Act, may nullify effectiveness of State court injunction regulating the 
same secondary activity which was before the district court under sections 10 
(1) and 8 (b) (4) (A) of the NLRA. 

13. United Construction Workers v. Laburnum (347 U. 8. 656 (1954)). State 
has jurisdiction to award damages in a common-law tort action for violence 
occurring in a labor dispute, even though the misconduct would also constitute 
an unfair labor practice under the Federal act. 

14. Weber v. Anheuser-Busch (348 U. S. 468 (1955)). State court may not 
enjoin, as violation of State restraint-of-trade law, peaceful picketing which 
appeared to be either an unfair labor practice under, or protected by, the 
National Labor Relations Act. 

15. General Drivers Local Union No. 89 v. The American Tobacco Co. (348 
U. S. 978 (1955)). State injunction against refusal of common carrier em- 
ployees to cross picket line reversed on the authority of Anheuser-Busch and 
Bus Employees. 

16. Teamsters Union v. New York, etec., Ry. (350 U. 8S. 155 (1956)). State 
court without authority to enjoin union activity which resulted in interference 
with “piggy-bank” operations of railroad, for railroad has standing to bring its 
complaint to the Federal Board. 

17. United Mine Workers v. Arkansas Oak Flooring (351 U. S. 62 (1956) ). 
State court may not enjoin peaceful majority strike for recognition even though 
striking union is not in compliance with sections 9 (f), (g), and (h). Non- 
compliance does not limit rights guaranteed under section 7 of the National 
Labor Relations Act. 

18. Auto Workers v. Wisconsin Board (Kohler case) (351 U. S. 266 (1956) ). 
State court may enjoin picket-line violence even though conduct is also an 
unfair labor practice under Federal act. 

19. Pocatello Bldg. & Constr. Trades v. Elle Constr. Co. (352 U. S. 884 (1956) ). 
State court injunction against picketing to compel the hiring of union members 
reversed on petition for certiorari. Anheuser-Busch cited. 

20. Retail Clerks v. J. J. Newberry Co. (352 U. S. 987 (1957)). State court 
injunction against so-called recognition picketing reversed on authority of Gar- 
ner and Anheuser-Busch. 

21. Guss v. Utah Bd., Meat Cutters vy. Fairlawn, San Diego v. Garmon (353 
U. S. 1 (1957)), State courts have no authority, absent cession under section 
10 (a) of National Labor Relations Act, to assert jurisdiction in cases where the 
Federal Board, although having legal jurisdiction, declines to assert it. 

(Note. These cases hold that there is a “no-man’s land’ when Board does 
not assert jurisdiction. ) 

22. Benz v. Compania Naviera Hidalgo (353 U. 8. 138 (1957)), Federal act 
does not bar State suit for damages resulting from picketing of a foreign ship 
operated by foreign seamen, while ship was temporarily in an American port, 
even though American union participated in picketing. 

23. I. B. BE. W. v. Farnsworth (353 U. 8S. 969 (1957)), State court injunction 
against picketing to compel employer to hire union labor, predicated on State 
right to work law, reversed on petition for certiorari. Garner and Anheuser- 
Busch cited as authority. 

24. Teamsters v. Kerrigan Iron Works (353 U. S. 968 (1957)), State court 
injunction requiring employees of motor carrier to cross picket line at shipper’s 
plant reversed on petition for certiorari, citing Anheuser-Busch and American 
Tobacco. 


PENDING CASES WHICH THE CourT HAs INDICATED IT WILL Review Next TERM 


25. United Automobile Workers v. Russell (352 U. S. 915 (1956) ), certiorari 
granted. Issue: Whether State court has jurisdiction to award damages for loss 
of work incurred by employee as a result of union’s coercive tactics on picket line, 
notwithstanding that such coercion would also constitute an unfair labor prac- 
tice under the National Labor Relations Act. 

26. I. A. M. v. Gonzales (352 U. S. 966 (1957)), certiorari granted. Issue: 
Whether State court, in a suit by employee for wrongful expulsion from union, 
has jurisdiction not only to order the employee reinstated to union membership 
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and to award damages on account of the wrongful expulsion, but also to award 
damages for the job discrimination resulting from the employee's loss of union 
membership. 

27. Staub v. City of Barley (352 U. S. 962 (1957) ), probable jurisdiction noted. 
Issue: Validity of municipal ordinanc e requiring union organizers to obtain a 
license, and to pay a license and other fees in connection with the solicitation 
of union members. 

Mr. Wier. Mr. Leedom, in the very beginning you pointed out to 
the committee here that in 1952 there was a change in standards, and 
then you also pointed out what those standards had been. 

Would you repeat what was your purpose for establishing, adopt- 
ing the new jurisdictional standards? What was the purpose ! Then 
maybe we will understand it a little more thoroughly here. 

Mr. Leepom. The year, Mr. Congressman was 1! )54, not 1952. 

Mr. Wier. I thought it was 1952. 

Mr. Leepom. No; it was 1954. 

The first adopted standards were in 1950 and then they were modi- 
fied in 1954 and the modification was upward, with the effect of taking 
fewer cases. 

Just all the reasons that went into the change have been the source 
of quite a controversy among labor relations people all over the coun- 
try and on the Board. 

There is one contention that the changes had back of them a politi- 
cal philosophy involving States rights as against a strong Federal 
(Grovernment. 

Mr. Wier. Wait just a minute right there. Would the Board take 
it into itself, despite the language of the Taft-Hartley Act and the 
Supreme Court decisions, would you take it upon yourself to cite 
political philosophy in this thing? 

Mr. Leevom. No. 

Mr. Wier. Or economic policy ? 

Mr. Lerpom. No; that is right. I think the Board has no business 
injecting any political philosophy—and no member of the Board has 
ever said that that was the reason. I was saying that there is the con- 
tention that such a philosophy was back of it. No member of the 
Board, I think, would ever say that was his reason. Nobody ever has, 
anyway. 

Mr. Wier. They do not have to say it. They can perform in that 
direction. 

Mr. Lerpom. That is right. And it would be awfully hard to know 
exact reasons. Of course, I was not one of them that made the change. 
I was not around during all the discussion. It went on day after day 
after day. Iam not sure what was in people’s minds. 

There was another contention throughout, that the changes were 
made and the standards were moved upward for budgetary reasons, 
and to take care of inflation, and to control the caseload. 

To illustrate, one test was a $25,000 flow of business test, and from 
1950 to 1954, the argument was made they were getting too many 
cases in 1954 under that 1950 $ $25,000 standard so they doubled it. 

While the argument was made that the new standards were adopted 
for budgetary reasons, the argument was also made that the reason 
was not budgetary, and so the best answer I can give you as to why, is 
to suggest these two contentions. 

Mr. Wirr. Did any member of your Board appear before the 
Appropriations Committee, Mr. Fogarty’s committee, and make known 
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the fact that your caseload had become so heavy that you had to have 
more money and make it specifically known to the committee that you 
were accepting the added responsibility of cases beyond what former 
Boards had assumed ? 

I have talked to Mr. Fogarty about this, and while you did ask 
for the funds that were in the Bureau of the Budget's figures there 
was no great demonstration of the added burden that now befell your 
Board. 

Mr. Lerpom. I am not aware of any testimony given by anybody 
from our Board bearing right on that topic. I cannot say there was 
there may have been. 

I would like to ask, if I may, of my associates here if any of them 
knows of any such testimony. 

(Mr. Leedom conferred with his associates. ) 

Mr. Leepom. Well, Mr. Silverberg has suggested, in connection with 
your question, that in 1950, when the first standards were set up, they 
ise history that had 





were deemed a mere codification of the case-to-ca 
been experienced, and that the fooscraiians Subcommittee was 
advised of that. 

Then in 1954 nothing specifically that either Mr. Silverberg or any 
of the rest of us here know about was ever said, except that we were 
trying to gear our caseload to the budgetary request that was being 
made as of that year. 

Mr. Wier. I can inform you of this: When you mention 1950 
1950 is ne year we had this Labor Board—not this Labor Board 
But the National Labor Relations Board in full before our com- 
mittee, on the question of financing and the ability to handle the 
many, many, I think it was 10,000 backlog cases they had at that 
time. The question of finance was made known to the committee, 
and the ability to handle the cases, and stress was laid at that time 
that you would get the money if that was what was causing this back- 
log, this big backlog, a much bigger backlog that you have now. 

So, the question of finances is something that this committee would 
like to know so that we can participate in seeing that you get the 
money. 

I went to Congressman Fogarty myself and asked him, “Did the 
National Labor Relations Board make any plea to you for necessary 
finances to do the job that the law required them to do, that the 
Supreme Court decisions made them necessary for them to do?” 
He said, “No, they did not apply under that argument.” 

Mr. Leepom. When we were before the Appropriations Commit- 
tee most recently, these decisions had not come down. While there 
was a difference of view on the Board as to what the Supreme Court 
would do, the position the Board took by a majority, was that the 
States could exercise jurisdiction where we rejected cases, and I 
frankly was greatly surprised at the Supreme Court decision. 

So, we did not anticipate that this situation was going to be 
created. 

Furthermore, our experience with the Budget Bureau has been 
such that they would not give us extra money on any such thin 
speculation as this—that “We are before the Supreme Court. They 
may broaden our jurisdiction, and if so we will need again as much 
money. 
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We have had enough experience with them to know that they do 
not give us money on such grounds. We never said it to them, and 
we never said it to the committee. We simply went in and estimated 
our caseload on the basis of realities, and alia for that much money. 

And the Appropriations Committee was fair, I would say, over 
the years, with the Labor Board. They were not apprised of this 
thing. 

Mr. Wier. In connection with what you have just said, I assume 
you have been on the Board now long enough to know and realize 
that the local labor organizations, the local ones throughout the 
United States—— 

Mr. Leepom. Yes. 

Mr. Wrer. Much prefer the services of the National Labor Re- 
lations Board than they do a State board. 

Mr. Trier. Will the gentleman yield? 

Mr. Wier. Yes, sure. 

Mr. Trevtier. Would the gentleman say that in the norm, the 
A. F. of L. would prefer to have the NLRB intervene there by in- 
validating the closed shop ¢ 

Mr. Wrer. You are invalidated anyway under section 214. 

Mr. Tevier. If the jurisdiction does not extend, the closed shop 
may be legally made in any industry in which NLRB does not 
intervene. 

Mr. Wier. That is not true in my State. 

Mr. Trevier. That is just it. We do not know what the NLRB 
jurisdiction will amount to in each State specifically. 

The A. F. of L. has been in my State enthusiastic for the NLRB, 
anyway. 

Mr. Wier. You may have the old labor law in New York. 

Mr. Tectter. We have the Wagner Act. 

Mr. Kearns. Do you work under the preamble of the Wagner 
Act? 

Mr. Teiier. Of the Wagner Act, passed in Congress on July 5, 
1935. 

Mr. Wrer. I will take the Wagner Act in preference to this act 
here. 

Mr. Tretier. The point is, in discussing this problem, we have to 
have the effect of the NLRB in each State specifically. That is the 
main thing. 

Mr. Wier. You are going to secrifice 47 other States for New York 
law? 

Mr. Tetter. That is the question—how many States would be sacri- 
ficed? Is it 47 or 23 or 10? 

Mr. Wier. I know in my State 

Mr. Tevter. I know that is one. 

Mr. Wier. Because our law does not have any enforcement, to speak 
of. Itisa voluntary setup. The employer and union come before the 
board and they try to find a compromise. If there is no compromise 
found there is no solution. 

Mr. Ruopes. Will the gentleman yield ? 

Mr. Wirr. I yield. 

Mr. Ruopes. I wonder if we can be as objective as the gentleman 
from New York appears to be suggesting? It seems to me that the 
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proper field of inquiry for this committee is to decide what subjects we 
want the Federal law to cover, and then to cede the other subjects to 
the States, and instead of working at it from the other angle and 
deciding what subjects we do not want State law to govern in various 
instances. 

I do not think we can legislate that way. 

Mr. Teter. I do not know whether we can or not. I am not sug- 
gesting it, but it seems to me we ought to suppose the fact that in the 
discussion of preemption, and in “the analysis of the question of 
whether the NLRB should extend its jur isdiction, neither organized 
labor nor management is of one mind, but is of 48 minds, perhaps, or 
some kind of figure between 1 and 48, and that perhaps it is our respon- 
sibility to ascertain what the effects of the NLRB extension of jurisdic- 
tion should be. 

Perhaps we might want to amend section 10—A so as to authorize the 
Board to cede poretetion to States in its discretion. That would 
mean that the NLRB could cede jurisdiction to 1 or 2 or 5 or 10 States, 
but whether we would want to do that and to give to the NLRB what 
we might regard as a congressional function, is another question. 

Mr. Perkins. Does the gentleman from Arizona have anything 
further ? 

Mr. Ruopes. No. I would just as soon go ahead with the question 
ing of the witness. 

Mr. Perkins. Let the witness proceed. 

Mr. Wier. No. I want to answer him. I think what we came here 
for this morning is to find out exactly sal the cause of this no man’ 
land is, and of course I dr ifted over the choice between the National 
Labor Relations es and the local iain Iam out West, wher 
we have some of those so-called arbitration boards, mediation boards, 
or labor boards, and what service they give. 

Mr. Texter. You mean the A. F. of L. is disenchanted with the labor 
boards ? 

Mr. Wier. The kind they get—yes, sir. Iam disenchanted with this 
one. 

Mr. Lerpom. Whether you are right or not, I am glad to hear you 
sv some prefer us because there are many who do not. ' 

Mr. Wier. I would do that if we could get your Board to service. 

Mr. Lerepom. Yes. 

Mr. Wier. That is what brings together here today the fact you are 
not servicing a lot of cases that you have jurisdiction over. 

Mr. Lerpom. Right. That has lasted over 20 years, with a kind of 
approval from Congress inferred, since there has been no legislation 
to prevent this pr: actice in which we found it nec essary to engage over 
the 20 years. 

Mr. Hotianp. Will you yield? 

Mr. Wier. I yield. 

Mr. Howianp. I understood you to imply that if you had the money 
and the help it would be an entirely different question. 

Mr. Lerpom. Yes. If Congress should deem it wise to let us exert 
our jurisdiction under the broad scope of the clause that sets it up and 
would give us money enough and people enough, we could do it. I do 
not mean to infer that that would be wise—neither do I say it would 
be unwise. 
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Mr. Kearns. How much money would it take ? 

Mr. Lerpom. That would be pure speculation. Nobody has ever 
been able to estimate it, and I have looked into this thing carefully. 
Nobody has ever been able to estimate the number of cases involved 
in our rejection, from the beginning, of full jurisdiction. But ac- 
cording to hearings conducted here and before other congressional 
committees, it would get down to handling the bar on the corner, with 
maybe three bartenders. 

Mr. Perkins. Now, Mr. Leedom, the general counsel is now consti- 
tuted—and the Board is now constituted. How many employees 
scattered throughout the country are involved in administering the 
act at the present time? 

Mr. Lerpom. At the present time—that is, for fiscal year 1956—the 
average e mployme nt throughout the agency was 1,121 people. 

Mr. Perxins. That only. includes employees of the National Labor 
Relations Board, and not the General Counsel ? 

Mr. Leepom. That includes the General Counsel. 

Mr. Perkins. That includes the General Counsel ? 

Mr. Leepom. Yes. We are really 1 agency with 2 heads. 

Mr. Perkins. Yes. 

Mr. Kearns. Just bring that in and keep pSnree ee that, will you? 

Mr. Lerpom. Sothere are 1,121. That has been going down steadily 
under our efforts to improve our production per person; it has been 
going down rather steadily. At one time it was considerably more 
than that. 

Mr. Perkins. How many regional offices do you have ? 

Mr. Leepom. Thirty regional offices and subregional offices. That 
is, there are 3 or 4 subregional offices, and the rest are regional offices. 
We have a subregional office where a region is so big that it is more 
economical to handle some of the business by putting aman or 2 or » 
out inthe remote end of the rewion. as in Texas. 

Perkins. On an average, how many referees do you have at 
/ 


: 
each recional oflice 


Mr. Lrerpvom. The trial examiners, as we call them, in the Labor 
Board, are located almost entirely here in Washington, with a group 
of seven on the west coast in San Francisco. They move out from 
either San Francisco or Washington to hear the complaint cases. 

The hearings of the election cases are handled by either law yers ih 
the regional offices or sometimes by nonlawyers, field examiners, so 
they are fairly close: and the number of lawyers and field examiners in 
the regional office varies considerably, depending on the size of the 
oflice. 

The New York office is the biggest in the country and it has 70 
people, including clericals. 

Mr. Kearns. Mr. Chairman. 

Mr. Perkins. Mr. Kearns. 

Mr. Krarns. At that point, what is the qualification for your trial 
examiners / 

Mr. Leepom. It is pretty rigid. You know the way the civil service 
does things. It would take about three pages to write it up. An 
ordinary fellow who has a lot of business experience and you think 
ought to make a pretty good field examiner won't qualify. 

We have looked at that and wondered if it was too strict, but the 
fact of the matter is we have had no problem getting field examiners, 
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because the field examiners, the nonlawyers, stay with us, they are 
career people; they learn the business from the ground up, and they 

are still with us. We do not have a turnover. Where we have our 
trouble is keeping lawyers. Lawyers come to us, they learn all the 
ins and outs of Taft- Hartley and they become experts and industry 
sees them, the unions see them, and take them away from us. Of 
course, we cannot compete with either the unions or business, in pay- 
ing them. 

Mr. Toompson. How much do you pay a lawyer? 

Mr. Lrepom. We take a lawyer fresh out of law school at grade 9. 
I am sorry—I cannot give you the exact salary of the grade itself. 
Grade 9, I think, is around $4,600. 

Mr. TuHompson. That is right. 

Mr. Lerpom. The highest grade for a lawyer that we h: ave, and he 
is the lawyer who argues cases before the Supreme Court, is a grade 
16, and I am sorry, I cannot tell you what a grade 16 makes. 

Mr. Tuompson. About $13,000. 

Mr. Leepom. About $1: 3.000. 

Mr. Kearns. They are overpaid, are they not ? 

Mr. Lerpom. I am sure our lawyers do not think so. 

Mr. Wier. We are questioning two fields here, the unfair labor 
charges, and the representation charges. 

Now, a local union out in the country in the Nation requests an 
election in a plant. Your field examiner there has to come back to 
Washington to get an O. K. for certifying that election, does he not ? 

Mr. Leepom. Not necessarily. 

Mr. Wier. You will not have to have more personnel, in my opinion, 
in your field offices, if the fieldmen knew the cases they could take 
without routing them around through Washington and back. That is 
where the delay takes place. 

Your fieldmen have told me often they were waiting for word from 
Washington before they can take this election case. 

Mr. Leepom. Yes, Mr. Wier. That is unavoidable under the statute 
as it is written. There are many elections where that does not happen. 

The great bulk of the cases move rather quickly. When I talk of 
the time lag with which we are continually struggling, I am really 
talking about a very few cases, but they are disturbing, of course, the 
ones that are causing the trouble. The great bulk of cases run smoothly 
and the field office can move along very often without the slightest 
delay because of Washington, but, where a dispute arises between a 
union and the company as to whether or not 10 people are really super- 
visors or employees, and the hearing develops a sharp dispute of facts, 
that thing has to come to Was shington, under the act, and then is 
where we come into the delay. But we are really improving the time 
element by new procedural steps, recently adopted, at the Board level, 
to handle that. 

There is room for complaint, at best, and we will never get it so 
good but what there will be complaints. 

Mr. Tetter. We would have much less of a problem if all States 
adopted little Taft-Hartley Acts, would we not? 

Mr. Lerpom. That is what has occurred to me. This argument of 
States rights—I do not mean to get into it here—it is not my function 
or the function of the Board. 

Mr. THomrson. Everybody else is in it—you may as well be too. 
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Mr. Lerpom. For 10 years you have on the books a law to give us 
full authority to cede jurisdiction to any State that would pass a law 
that would permit cession, one consistent with Taft-Hartley, and not 
one State has done it. That is an amazing thing. Of course, it is 
not easy for them to do it, because you have conflicting views. In 
New York, they have a little Wagner Act. There is enough sentiment 
for the Wagner Act in New York to prevent the legislature from 
adopting a little Taft-Hartley Act. 

Because of the difference in the New York law and our law it has 
been the view of the Board since the question arose, back in 1947, that 
this Board could not, under the provisions of Taft-Hartley, cede to 
New York, and New York cannot pass a little Taft-Hartley, I do not 
suppose. If they could, it would be wonderful. 

This Board is disposed to cede to any State that can comply with 
Taft-Hartley, but sabene ever complied. 

Mr. ‘TeLier. 10 (a) was amended by Taft-Hartley Act so as to 
prod the States—— 

Mr. Leepom. Yes. 

Mr. Teiuer. Into enacting little Taft-Hartley acts, and if we were 
to alter 10 (a), we would recede from the legislative purpose of 1947, 
would we not? 

Mr. Lerepom. Yes, right. 

Mr. Trenier. One of the problems that Congress had to decide is 
whether, in the light of 10 years of experience, whether the legislative 
purpose of 1947 should be altered, and some other policy adopted. 

Mr. Lerpom. That is one of the problems confronting Congress. 

Mr. TreLtEr. Now, if we were to give the NLRB jurisdiction to cede, 
by simply amending 10(a) you would be faced with the problem of 
deciding the stand: ards to determine to what State to cede jurisdiction, 
in the light of the fact that the labor relations machinery, whether 
statutory or administrative agencies, differs in each State. 

Mr. Lerpom. Yes, sir. 

Mr. Tetier. And I suppose that kind of cession might very well be 
regarded as unconstitutional. 

Mr. Lerpom. I am inclined to think so. 

Mr. Tetier. So that basically we have the responsibility of de- 
ciding how to kill this no man’s land. 

Mr. Leepom. I should think so. If we are given a broad discre- 
tionary right to decide that we are going to change the Federal law, 
so to speak, over certain groups that live in New York State, by saying 
“You people can administer the labor disputes up there under a dif- 
ferent law,” then it seems to me that we are getting into a very ques- 
tionable constitutional—— 

Mr. Tevier. Of course, we could adopt another approach and say, 
“Amend the statute so as to provide that NLRB must take jurisdic- 
tion in any case where it has jurisdiction,” and that would avoid a 
great deal of conflict, would it not? 

Mr. Lerepom. It would. 

Mr. Teiier. Do you think we ought to do so ¢ 

Mr. Lerpom. Well, I presume ‘what I think as Chairman of the 
Board is not material. I think it would present a tremendous admin- 
istrative problem, and I really think that it would be unwise. I be- 
lieve that there is a broad area of labor disputes involving enterprises 
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and unions on almost a purely local basis that should be handled by 
somebody besides the National Labor Relations Board. The ineffi- 
ciences that you are bound to get in a big organization like ours, 
covering the country, become multiplied the bigger you make us, and 
the delay that now worries us might double. I do not know. M: iybe 
not. The Labor Board, as long as I am around, and as long as it is 
constituted as it is now, I am sure, is of a mind to do exactly what we 
can best do to carry out the legislative intent and, if that 1s the way 
this is decided, that we have to expand, we will do the best job that 
we can with the money that is given to us. 

Mr. Ruopes. Will the gentlem: an from New York yield ? 

Mr. Teter. Yes. 

Mr. Ruopes. I wonder if there is not a third approach? In given 
instances, State courts can apply Federal laws to the case that is be- 
fore the court properly, and if the Federal law is found to be 
applicable. 

Would it be possible to work out some sort of a cession formula, 
whereby under certain instances the State labor tribunal—whatever 
it might be, and assuming that it exists, of course—that it would 
apply the Federal law, the Federal labor law to a case which would be 
ceded to that particular tribunal for trial ? 

In other words, you would retain your legislative guidelines as far 
as those cases to which Federal law applies and to which they do not 
apply. Obviously, if a case is in that area in which Federal law does 
not apply then the State tribunal would certainly apply the State law. 

Mr. Tretier. Many States do not have labor boards. 

Mr. Ruopes. That may be true. I am thinking of States only 
where there are labor boards and labor laws. 

Mr. Tetrier. One of the difficulties, the basic difficulty, is the sticki- 
ness of all proposals for offering labor legislation. 

It is my impression that the Taft- Hartley Act did not pass the 
Congress by unanimous consent. 

Mr. Kearns. We overrode the veto, though. 

Mr. Tevier. It was not unanimous. 

Mr. Kearns. I said we overrode the veto, though. 

Mr. Tevier. I have found in my experience as a member of the New 
York Legislature that the slightest alteration of a single word in any 
labor law involves more heat than light, and a great deal of political 
overtones, and, in general, the simplest thing takes 5 years, which 
would take 5 minutes if everybody would sit down and try to under- 
stand it. So it seems to me that the no man’s land is going to be 
closed as a practical matter, it must be closed, by extending the juris- 
diction of the National Labor Relations Board. It will not be closed 
by getting all the States to act in unison on a labor policy that would 
satisfy the national labor policy. 

Would you be willing to go before Congress or a committee of 
Congress and advocate that and ask for funds for that, at least to 
some extent, perhaps, to broaden your jurisdiction? Is that how 
your mind works? We just simply want to get an informal expression 
on your part. 

Mr. Lrevom. It has really been my position since I have been Chair- 
man, that I, as Chairman of the Board, should not inject my personal 
views on any political question. I think perhaps there is some other 
person of Government, and I suggest the Secretary of Labor, who 








LABOR-MANAGEMENT RELATIONS 23 


could better express what may be the policy, on what the Labor 
Board jurisdiction should be. I would say this: That I cer tainly 
would be willing to give you the benefit of the experience we have 
obtained in administer ing the law, operating under the law, and that is 
a great fund, really, of information, that should be helpful. We 
would be glad to give youthat. We would be glad to give you opinions 
that would relate to administrative problems and difficulties. 

The thing you are suggesting, as I understand it, gets into the 
question of how much control is the Federal Government going to take 
away from the States, and that is a kind of political question that I 
feel I should not get into. 

I do not mean to be ducking the responsibility that rests on us as 
the agency charged with the administration of the law, and I think 
we could be helpful with what we have to say if Congress really gets 
interested in knowing and giving serious conside1 ation to requiring 
this Board to exercise its full j jur isdiction. 

Mr. Kearns. Do you think the Congress is taking a walk on a lot 
of these things? 

Mr. Leepom. I did not hear that. 

Mr. Krarns. Do you think Congress is taking a walk, in other 
words, in a lot of these issues, and not facing up to them / 

Mr. Lerpom. I would not say that. The Guss decision from the 
Supreme Court created a lot of problems for all of us. You have not 
had much time to think about it, and we had no longer time although 
we have been in the position where the problem is concentrated with 
us, and we are working for a solution. As I indicated before, I be- 
lieve that we will do something to extend our jurisdiction to try and 
remedy this matter. 

You have indicated that there is going to be a vacuum and it is 
going to be there after we do the very best we can now to reduce the 
size of it. 

Mr. Tetier. Would you enlarge your jurisdiction ? 

Mr. Lerpom. I think we will enlarge our jurisdiction. We have 
done a little on that already. 

Mr. Perkins. Since the decision was handed down by the Supreme 
Court / 

Mr. Lrepom. Since the decision came down. 

It really was more than just a coincidence that we happened to 
broaden our jurisdiction. We had been thinking about it even before 
the decision came down. 

I think we speeded it up a little, but primarily the change was 
made because of inconsistencies we had in our standards. 

Mr. Ruopes. Will the Board be drawing up a new set of jurisdic- 
tional standards, I presume ? 

Mr. Lervom. No, sir. This change was so slight that it is reflected 
herealready. It is reflected on this sheet. 

Mr. Ruoprs. But it will be further extended ? 

Mr. Leepom. That is right. 

Mr. Ruopes. And that will probably require you to draw up a new 
set of jurisdictional standards ¢ 

Mr. Leepom. Yes. Every modification of jurisdictional standards 
has been announced in a case; then when we undertake to summarize 
our standards, that is reflected in a tabulation. 
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The first announcement of any new standard is merely in a case, 
and then we continue to apply it. That is the way we operate. We 
do not adopt rules in setting up standards. We issue quasi-judicial 
decisions which set up the standards. 

Mr. Tewier. Could that not be unfair in situations where reinstate- 
ment in back pay may be involved? Where an employee is advised 
by his attorney that under the standards you have no jurisdiction, and 
the employee can take certain action ? 

Mr. Lezpom. Yes. That creates a problem. The courts have sus- 
tained us in doing that, however, at the circuit court of appeals level. 

Mr. Teter. Whether the courts have sustained you or not, is there 
not a problem / 

Mr. Leepom. Yes. 

Mr. Trevier. Would it not be fair if you announced a standard not 
by way of decision after an event but by way of instructions to the 
bar and to the people engaged in union-management problems ? 

Mr. Lerpom. Cert: inly a warning in a case of what would be done 
in the next cases to come up would have that advantage. 

Mr. Teter. That is what I say. 

Mr. Leepom. That also presents some disadvantages, and the Board 
really has been of the view that the disadvantages outweigh the ad 
vantages, and we have made changes as the case is under consideration. 
Really, the changes that have been made up to this time have arisen 
principally in new situations confronting us. We really have not 
run into cases pointing up the inequities that you mention, that I 
know of. 

Mr. Wier. It is true, Mr. Leedom, as I note here in some notes 
that I made, that the Board does have the authority under the Ad 
ministrative Procedures Act, from time to time to amend and reseind 
in the matter prescribed by the Administrative Procedures Act, such 
rules and regulations as may be necessary to carry out the provisions 
of the act. Isthat not correct ? 

Mr. Leepom. That is correct. 

Mr. Perkins. Mr. Rhodes, do you have any other questions 7 

Mr. Ruopes. I have no questions. 

Mr. Perkins. Mr. Kearns, do you have any questions / 

Mr. Kearns. I have no questions. 

Mr. Perkins. Mr. Griffin, do you have any questions / 

Mr. Grirrin. I have no questions. 

Mr. Perkins. Mr. Holland, do you have any questions 

Mr. Hotianp. I have no questions. 

Mr. Perkins. Mr. Thompson, do you have any questions / 

Mr. Tompson. I have no questions. 

Mr. Perkins. Mr. Teller, do you have any more questions ? 

Mr. Trxier. I have no questions. 

Mr. Ruopes. Mr. Chairman, I do hope that the Board will be able 
to advise this committee as to the areas in which it intends to expand 
its jurisdiction, because obviously in making a study it has become 
fairly ert int for us to know what their plans are for future expan- 
sion. I do not know whether the thinking of the Board is sufficiently 
crystallized to do that or not. 

Mr. Leepom. No. The thinking of the Board has not sufficiently 
crystallized ; so we could advise you now. 








LABOR-MANAGEMENT RELATIONS 25 


I think I can tell you this: that the changes we make would per- 
haps be an effort on our part of reassume jur isdiction that we hanc led, 
maybe 4 or 5 years ago, that we are not handling now. 

Not only would we like to try and fill some of the vacuum of no 
man’s land; we would like to simplify our standards. They have 
become very ‘complex, I think. 

Mr. Wier. Too complex. 

Mr. Lerpom. So complex that sometimes we have trouble applying 
them and union leaders have trouble knowing what they mean, and 
so do businessmen; and we have a twofold purpose now. One is 
to simplify, and the other one is to take more cases, but we cannot 
take many more cases and not jeopardize the processing of those that 
we are now handling. 

Mr. Ruopes. Mr. Chairman, we asked the witness everything else. 
I think maybe we should ask him while he is here, this question : 

Do you have any other sections of the act which this subcommittee 
administers, which you view to be changed, in other words, any gen- 
eral provisions of Taft-Hartley or any of the other acts that you 

feel this committee should study with the idea of suggested change? 

Mr. Leepom. No outstanding changes. We have trouble with some 
sections. 

We have trouble with the section that authorizes us to decide who is 
a supervisor and who is not. That is very troublesome. 

But, I believe that this Administration has recommended a change 
in that respect. I am not sure about that. And it is very difficult 
to point out how the improvement would be made. Maybe it is 
just a thing we have to struggle with under the law, as written. I 
do not think that any section of the law now stands out as one needing 
attention badly over others. There has been a lot of controversy, 
you know, about the filing requirements, that is the 9 (f), (g), and 
‘(h) provisions that require unions to file their financial data, names 
of their officers, and the officers to file affidavits that they are not 
Communists. That has been a controversial thing. The Supreme 
Court has taken some of the effectiveness out of those provisions, in 
our view. 

The Supreme Court has, in effect, held that if a certain officer files 
an affidavit that he is not a Communist and turns around to his union 
membership and said “I did this, boys, just to meet the requirements 
of the law—you know where my heart is,” we still must accept the 
affidavit. We had the view that whenever everybody else had knowl- 
edge, so to speak, that it was a false affidavit, we could treat it as a 
false affidavit, after inquiring into it. But the Supreme Court held 
otherwise; held all we need do is take the paper that he signed, false 
or not false, and that the union is then entitled to use our processes. 

That raises a question about those provisions. 

Mr. Kearns. Will the gentleman yield ? 

Mr. Ruopes. Yes. 

Mr. Kearns. At that point, during the 83d Congress, we attempted 
to amend the Taft-Hartley law to improve it for both management 
and labor. 

One of the big amendments that we had up was that we would let 
the trials in the field be done by judges. 

Mr. Leepom. Yes. 
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Mr. Kearns. Rather than by your trial examiners. 

Off the record. 

(Discussion off the record. ) 

Mr. Wier. I want to get back to what I started a minute ago and 
I did not finish. 

Under the Administrative Procedure Act, and with the power that 
you have to promulgate rules and regulations and assert jurisdic- 
tion, have you or do you intend to follow up the Administrative Pro- 
cedure Act by, when these changes are proposed, expanding your juris- 
diction or ch: anging the present rule or regulation. Do you follow the 
Administrative Proceduie Act with a hearing for the people inter 
ested, labor-management, or do you go into a huddle among yout 
selves and do this job? ¢ 

Mr. Leepom. That has been accomplished in the past by the huddle 
system. 

Mr. Wier. That is what I thought 

Mr. Lerpom. Yes—and not just arbitrarily, but asa result of a study 
made as to just what we are doing when we adopt jurisdictional stan 
dards: “Are we adjudicating under the law or are we adopting rules ?” 
And the opinion was given back before the first jurisdictional stan- 
dards were enacted, that really what we are doing is issuing a decision ; 
we are not adopting a rule in the sense that we adopt rules under the 
Administrative Procedure Act. 

Now, we do use the Administrative Procedure Act in another 
area, but not in this phase of deciding whether or not we have juris- 
diction or shall take jurisdiction over a given enterprise. 

Mr. Wier. Do you not think you have the same responsibility that 
the Congress has here, when you change present law, policy, regula- 
tions or rules that affect the welfare of employers and employees? 
They ought to be heard to express and perhaps support or suggest 
changes. 

Mr. Leepom. Actually, I think we have a little different position 
than Congress. 

I will say our position—and this has been determined on the basis of 
research—our position is more nearly like that of a court, and just to 
point up the position of the cour 1 

Mr. Wier. You mean with jury trial ? 

Mr. Leepom. Not only that, but the courts, you know, will reverse 
themselves in a given case, and they do not call in all interested parties 
and say “We are thinking of changing this rule in the middle of the 
stream.” The segregation decision, you know, is a classic example of 
the contention that that is what h: appened. The court just does it, and 
it has been determined that we are exercising a judicial function when 
we setup these jurisdictional standards, r: ather than adopting rules. 

We do not mean that we are always right, but that was what the 
initial decision was, and it has been reconsidered from time to time, 
and we have submitted opinions to another committee on this matter. 

Now, we will take another look. We are going to move slowly on 
what we do—perhaps so slowly that you and maybe others are going 
to wonder if we will ever act. I donot mean we are going to be that 
slow, but we are not going to be hasty about it. We have given a lot 
of attention to the advisability of calling in interested people and 
giving them a chance to say what they would want, what they would 
like, what they think is reasonable in the way of standards. We con- 
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cluded informally, that that would bring so many divergent views 
that are not based on an objective viewpoint but rather a special view- 
point of the people speaking, that it would confuse the issue rather 
than clarify it. 

But I do wish that somebody—this committee or somebody—could 
give all interested parties a hearing, as to how the big problem, not 
ours on our standards, but the big problem, should be handled. I 
think that is warranted. 

Mr. Wier. Could I just add this, and I come right out of the lake, 
as we put it: 

At the present time the personnel of the National Labor Relations 
Board are represented mostly by those who have been in management. 
That is an opinion I formed by recent appointments. And, as a mem- 
ber of labor, I would view that the direction in which the Board 
moves might be toward management’s point of view, because labor has 
no voice in it—and I should not probably say it that way, that labor 
has no voice, as you might say “I am as much interested in solving 
these labor problems as the labor union is,” but because we have no 
voice there, or no representation, 1 feel that labor ought to be advised 
that there are going to be some changes made in our rules and regula- 
tions, and I do not mean that you are going to have a mass meeting 
here, because in Washington here, those who are presumed to speak 
for labor ought to have a look at the changes. 

Mr. Grirrin. Would the gentleman yield / 

Mr. Wier. Yes, sure. 

Mr. Grirrin. I just think we should keep in mind what the chair- 
man here is saying now, as far as this way the changes in jurisdiction 
came about in 1954 is no different than the way the standards of juris- 
diction were established in 1950, and that at that time if you want to 
you can say that management had no representative on the Board. I 
mean, that is beside the point, and I do not think it has any place in 
this particular discussion. 

Mr. Wier. I do, because this act is for labor-management affairs. 

Mr. Ruopes. Will the gentleman yield ? 

Mr. Wier. Yes, sure. 

Mr. Ruopes. I do not recall. I have worked my memory fully, but 
I do not recall even under the last administration that there was any- 
body on the National Labor Relations Board who was directly out of 
the labor movement. 

Mr. Wier. No; I would not say that, but people that we had a little 
more confidence in. 

Mr. Ruopes. So you could have confidence in some people and you 
do not in others. 

Mr. Wier. You ought to move out West there. 

Mr. Ruopes. I fail to see the relevancy of the whole thing, because, 
after all, this is a quasi-judicial tribunal, and I feel very strongly that 
they try to decide their cases on the facts in the cases presented. 

Maybe the gentleman from Minnesota has a different attitude and 
he is per fectly welcome to have that attitude, but mine is different. 

Mr. Wier. But neverthless I still feel maybe a little prejudiced, 
that is possible, and you could charge me with being prejudiced, but 
I came up on the other side of the picture and I have some reasons 
to want to be sure that in the activity that concerns labor-management, 
labor will have its opportunity when changes that mean so much in 
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the change of this particular Board—because this Board here is a 
pretty import: ant Board, you can eitheer assert long drawnout strikes, 
or you can set the mac hinery up pretty rapidly to see that they are 
settled, and the welfare of the workers in the country are pretty much 
in your hands under the law. 

So I bespeak this, that you let us know what changes are going to 
take place and are recommended. 

Mr. Lerpom. I can appreciate your point of view, Mr. Wier, and 
I do not want to argue with you for a moment about your view of the 
present Board. I can appreciate it. I know that you have been in 
the labor movement and worked very effectively, as I understand it, 
and certainly you are entitled to your view of the present Board. 

I think the storm, you know, rages over us: The charge is this Board 
is promanagement and the charge against the old Board was that it 
was prolabor. We do not pay much attention to all that stuff. I can 
assure you of this: Just as sure as anything, the viewpoint of labor, 
when we change these standards, is going to get just exactly the same 
consideration that the v iewpoint of management gets. 

Mr. Perkins. But at this point, do you not think, and I agree with 
Mr. Wier, that when you are discussing standards, the interested 
parties should know what the Board is undertaking to do, because 
of the effect of them in the long run? I believe that the parties in- 
volved should know something about what the Board is undertaking 
to do because of the far-reaching effects of the change in standards, 
and if you would establish a policy and publicize some hearings before 
you change your standards, I think it would certainly be helpful. 

Mr. Kearns. At that point, Mr. Chairman 

Mr. Perkins. Yes, Mr. Kearns? 

Mr. Kearns. I happen to be the only man on the committee that was 
here when we wrote the Taft-Hartley law, and I am always glad to 
see Mr. Teller here, because I appreciate his opinions very much. He 
is a very astute person about labor-management. 

You know that every law that we write—as an educator, we always 
went through education on a trial and error system. 

Mr. Hotianp. Mostly error. 

Mr. Kearns. And a lot of it was error, that is right. 

But here we have this law, and we have lived with it now for— 
1947 to 1957—10 years. 

Mr. Leepom. Ten years. 

Mr. Krarns. And it has always been my feeling, sir, that—and I 
realize that practically I could be correct in saying that because a mem- 
ber of the National Labor Relations Board never worked for man- 
agement, I like to see it a two-way street, I like everybody to have a 
chance as to what they want to have done. 

It is my opinion that the Taft-Hartley law has many needed 
amendments. We have lived with the old formula all these years, and 
we have not changed it to progress to the standpoint where labor needs 
help or mans igement needs help, and to me, Congress should do that. 
They should get into this thing and look it over, and, my goodness, 
you and your predecessors to me, who have lived through this thing 
and had to adjudicate it are the source of information that we have to 
go to as to how it should be amended, in order that it be more func- 
tionable to all parties concerned. 
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Mr. Wier. Before Mr. Leedom leaves, perhaps I was a motivator 
of this hearing today, because of the State Federation of Labor in my 
district having some disputes that were bothering them very much. 

So I communicated, as I told the committee, with Mr. Leedom. I 
um very pleased with your presentation here, because you certainly 
have clarified the air, and out of this meeting this morning, this is what 
| understand: 

As far as the Supreme Court decisions are concerned in recent days, 
your Board has now the jurisdiction over everything from about a 
shoeshining shop or a barbershop to a laundry. 

Mr. Lerpom. Right. 

Mr. Wier. And so you make admission that there are a number of 
disputes that you would like to service that are now in no man’s land 
where the State board, or whatever it might be, will not touch it. If 
they do, they cannot do anything about that. 

Mr. Leepom. Right. 

Mr. Wier. And your Board, you admit, acknowledges that they are 
there ? 

Mr. Leepom. Right. 

Mr. Wier. It is your hope that you are going to clear those up and 
extend your jurisdiction and your servic es? 

Mr. Lerpom. Right. 

Mr. Wier. So far so good, because I have been bothered with this 
challenge around here that you cannot do certain things because of 
Supreme Court decisions preempting the field, or something of that 
kind. Now, I understand that that is not the argument—— 

Mr. Leepom. That is right. 

Mr. Wier. On two questions with you, moving into the field, and, 
in order to move into the field, it means more personnel and funds. 
That is what you are laying out here today for this committee ? 

Mr. Leepom. Yes. If we extend our jurisdiction substantially, we 
are going to have to have more people, more money. The suggestion 
that - you ‘have made and that the chairman of the committee has made 
[ think is a reasonable suggestion, and we have not completely given 
up the idea that we will seek the views of interested parties, one way 
or another. I am going to renew the consideration of that and pos- 
sibly—I am just thinking out loud now—possibly when we get some- 
thing shaped up that looks halfway reasonable to us for a change in 
our standards, then we can submit such proposal to interested people 
to get their reaction, before we take action. 

As I said before, we thought a lot of having everybody interested 
come in and talk, but decided that just talking in a general way we 
would get too many divergent views; and the ‘strange thing about it 
is that union leaders in one area will have one position and in another 
area they will have another position. The same thing is true of busi- 
nessmen. It depends on how well organized the territory is. 

If you have a strong union in the territory, a teamster union, or 
some other union that 1s aggressive, may move in on a little employer 
and say, “Now, look, let’s ae a contract,” and then subject him to a 
picket line that he does not like. That businessman wants the Labor 
Board to take jurisdiction quickly. 
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But, in another segment of business where they are not so well 
organized businessmen would like to deal their w ay with labor, free 
of our control. 

So, you get different views; therefore we decided tentatively that 
asking ev erybody to speak their piece would simply be adding a bur- 
den on us; but, if we can point the thing up, what we are thinking 
about, and ask interested parties to spe: ak on a proposal, that may be 
a good suggestion. 

Mr. Wier. You made known a while ago the fact that you thought 
that this committee ought to give consideration to the Secret: iry of 
Labor’s opinions in regard to your Board. Well, that was attempted 
under the administration of the late Mr. Coleman. 

Mr. Coleman said that as an independent Board, “I cannot speak 
for them, and I do not want to inject myself into that Board’s affairs.” 

Now, you are an independent agency. I have some hesitancy that 
Mr. Mitchell—I think he has troubles enough of his own now, without 
injecting himself into the affairs of your Board. You do not recom- 
mend that we 

Mr. Leepom. No, I do not mean to, really. That was simply a sug- 
gestion where possibly the opinion might best come from as to what 
the policy of the administration might be on whether the Board 

Mr. Wier. What administration ‘ 

Mr. Leepom. The present administration, the executive adminis- 
tration, the Eisenhower administration. 

Mr. Wier. Oh, I thought it was the administration of your Board. 

Mr. Lerpom. No. I thought the question put to me involved what 
appeared to be a policy question on a political question, as to whether 
or not the Labor Board should be made so big that it can handle all 
labor disputes all over the country or whether the States should be 
given it; and that seemed to me to get into a political question that 
I prefer to stay out of, as long as 1 can do so. 

Mr. Wier. You do not have to answer this, but the Secretary of 
Labor has advocated, in 1954 he advocated about five changes—I 
think the President advocated some of them—in the Taft-Hartley Act. 

For example, that, section that deals with the election within a 
limited time where people are out on the picket line. 

Mr. Leepom. Yes. 

Mr. Wier. And section 314, and some other provisions were men- 
tioned, as possible changes in the Taft-Hartley Act, representations, 
and so forth. 

Mr. Lexvom. That is right. 

Mr. Wier. And I know he stepped into that picture. 

Mr. Leepom. That is right. And the Secretary of Labor, I think, 
recommended three changes at this session, and I think said, in the 
newspaper report, I believe e, that there would probably be others forth- 
coming. 

I think the program slowed up considerably with the activity—— 

Mr. Wier. The atmosphere. 

Mr. Leepom. The atmosphere got rather bad, I think. 

Mr. Kearns. Mr. Chairman? 

Mr. Perkins. Mr. Kearns. 

Mr. Kearns. At that point, do you feel that the Jaw could be im- 
proved to agree with what you, in your eager ience knew, as Chairman 
of the Bo: rd, could function more efficiently ? 
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Mr. Lervom. Certainly, if Congress could adopt an amendment on 
our jurisdiction, that would give us something, maybe not a clear line, 
but one not so hazy as now, as to what part of this load we could 
reject for the sake ‘of handling the other part of it better, with the 
knowledge that the States could take over where we leave off, that 
would be wonderful. There must be some way to enact such a law, 
but it certainly isa complex problem. It really is complex. 

Mr. Ruopes. Would the gentleman yield? 

Mr. Kearns. Yes. 

Mr. Ruopes. Mr. Chairman ? 

Mr. Perkins. Yes, Mr. Rhodes? 

Mr. Ruopes. Of course we could, I suppose, undertake to redefine 
interstate commerce, or to define the type of commerce which would 
come under the jurisdiction of the NLRB. It strikes me that maybe 
you have done a fair job of it here in this document, of dec iding, 
maybe, where the guideposts should be. Would you think that a law, 
perhaps redefining your jurisdiction along these lines, might be help- 
ful or not ¢ 

Mr. Leepom. I think that that is a beginning, but we ourselves 
would like to have something better than that, simpler than that. 

Again I am just thinking out loud. If Congress could pass an act 
which is essentially the Ives bill or the Ayres bill or the Watkins 
bill, which says the Labor Board has this broad jurisdiction but that 
it can set up sts andards below which it will not go and that the States 
then have jurisdiction. Then if you could define the standards, not in 
such a complex way as we have, but find that there is a reasonable 
connection with the standards that you set and the impact on com- 
merce, possibly in gross volume, and number of employees. Say if any 
business has fewer than 10 employees or does less than $1 million gross 
business a year—and I am just picking figures out of the air which 
may be wholly unrealistic—that the Labor Board can refuse to take 
jurisdiction over enterprises falling below that standard and that the 
States may take them; something simple like that. 

Mr. Ruopes. That is simple? 

Mr. Teter. Would it not be wiser for the NLRB to do that, because, 
as Mr. Rhodes has indicated, you have such a proliferation of problems 
dealing with the nature of the industry. 

Mr. Lerpom. That is right. 

Mr. Teter. To the exteent that multiemployer problems exist, and 
things like that. You have had a great deal of experience. You are 
accustomed to se tting up stand: rds. Would it not be wiser for you 
to adopt that policy, in the light of our discussions today, than to have 
Congress step in? We are accustomed to general terms in legislation. 

Mr. Leepom. Cert: unly. I admit I oversimplified it. I certainly 
oversimplified it. Maybe I was expressing just a fond hope. When 
we sit down seriously to consider what kind of a bill you would 
pass to give us real help, we get into complexities that take us out 
of the legisl: ative stage, perhaps. 

Mr. Krarns. Are you not asking for redefining of some things 
rather than a new law? 

Mr. Lerpom. Yes. I was asking that the law be changed to define 
this line that we would follow, asto jurisdiction. 

Mr. Wier. Does your Board in New York have difficulty with 
NLRB? Dothey have a conflict of interest any place? 











32 LABOR-MANAGEMENT RELATIONS 

Mr. Tevier. In New York the State labor relations board has been 
completely simplified by the Supreme Court decisions. It had taken 
a view before those eee isions that it could act so long as the NLRB 
did not act. Now, it cannot act. Now there is this no man’s land 
and we have had Sinieanees with the chairman of the State labor 
relations board and Mr. Logan, the labor commissioner, in an effort 
to resolve the problem, but we are up against this basic difficulty, that 
any cession which we might seek to secure would be one that we 
might want, but some other State would not want, where on a national 
basis we find it difficult to go forward legislatively. 

Mr. Ruopes. I certainly feel that when we legislate we are going 
to have to legislate in much more general terms ‘than you suggested, 
Mr. Leedom, ‘and that possibly our bill will consist somewhat of a pre- 
definition of jurisdiction, with relation to interstate commerce, and 
perhaps some sort of a proviso allowing the Board to set guidelines, 
cases beyond which it will not go, and then a cession of other cases to 
States or State tribunals. 

I would hope that the bill would not have to be any more complex 
than that. 

I have a fundamental dislike for allowing the congressional func- 
tion to legislate to go out of the hands of Congress to the extent of 
saying th: at any bos urd or any commission can dec cide what is a Federal 
function and what is a State function, but perhaps in a situation as 
complex as this one is, there is no help for it. 

Mr. Tetier. The complications even go beyond that, because, as the 
NLRB may be squeamish about exercising its jurisdiction, under sec- 
tion 302, the State courts may very well entertain damage suits—— 

Mr. Lrepom. Yes. 

Mr. Tevuer. For the very acts which are declared to be unfair under 
another section, and they would—in the State or Federal courts enter- 
taining such damage suits, they would have no right whatever to limit 
their jurisdiction or be guided by what the NLRB might want to do in 
limiting itself. 

So you have as to one type of wrongdoing set forth in the act one 
measure of jurisdiction established by the Board and another estab- 
lished by the courts. 

Now, that of course is perhaps a congressional problem. This whole 
problem of Federal-State stations becomes complicated when you 
consider the recent Supreme Court decisions in the textile workers’ case 
in Alabama where, as a result of that decision it may very well mean 
that no action may be brought in any State court for the enforcement 
of a collective bargaining agreement and no proceeding may be brought 
in any State court for the enforcement of iidavation.: and that all such 
matters are now exclusively in the Federal courts. 

We do have our own responsibility and perhaps the basis for study. 
But, my own view, reinforcing those that have ‘been expressed here 
and I thoroughly’ agree with them—my own view is first that the 
NLRB ought to extend its jurisdiction, perhaps not whole hog, but to 
a larger extent, in the light of the Supreme Court decision and follow- 
ing out the suggestion of Mr. Wier, such extension ought to be done 
systematically and the problem is so volatile and placed on such an 
insistent plane that it ought to be done not by cautious decision after 
decision, but by as stematic a »proach to the assumption of a program 
with some minimal effort, fallin the complexities that you pointed 
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out, Mr. Leedom, of securing the benefit of the views of certain industry 
and union executives. 

Mr. Hotianp. Mr. Leedom, has any conflict arisen between the 
right-to-work statutes and NLRB ? 

Mr. Lerepom. No; nothing pronounced. It does not come into our 
function ; somehow or other it has not. 

I would like to say one more thing: That, if Congress cannot be as 
specific as I suggested in setting up a line where we may cede juris- 
diction or reject it and let the States have it, I think care should be 

taken that there not be a great confusion under the law as to who 
decides when the States can take jurisdiction and when we do. 

I think if there cannot be a rather definite line drawn that anybody 
can apply with great accuracy, then the State courts and State boards 
probably should not have jurisdiction over anything unless we have 
rejected it, and then we would have one forum interpreting the hazy 
dividing line, instead of 49. I think that is something to think about. 

Mr. Ruopes. That may be all right in certain instances. 

The gentleman from New York brought up this textile case in Ala- 
bama, where there seemed to be some doubt as to whether damage 
suits, for instance, could be brought in State courts, for instance, any 
more. 

I do not see any reason for any difficuty in writing a statute which 
with particuls wity could cede that sort 3 a case to a State court or 
at least give it concurrent jurisdiction. I do not see any difficulty in 
that, would you? 

Mr. Teter. With 301, I see no reason that I think it is urgently 
necessary in the light of the textile case for Congress to provide an 
amendment to 301. 

Actions for damages for breach of contract may be brought in 
State courts, and enforcement provisions may be processed in the 
State courts, despite that case 

Mr. Ruopes. We might even want to go so far as to provide that 
specific performance cases could be brought in the State courts. 

Mr. Teiier. Yes. Well, yes—as a matter of fact that was an action 
for specific performance, the textile workers’ case. 

But I doubt that we would go along with you, expressing my own 
view, that in your view that you just expressed, if the NLRB rejects 
jurisdiction then the States can take jurisdiction, because we are 
operating at the present time under a congressional policy specified 
in 10 (a) that if any State is going to take jurisdiction over any labor 
problem it must do so under a little Taft-H: irtley Act, or not at all, 
if it affects interstate commerce. And I think the Supreme Court 
decisions are correct in so interpreting that policy. 

Unless we alter that policy—and perhaps I misunderstood you— 
you said we should—unless we alter that policy, your objection to 

take jurisdiction should be no ground for the States taking over 
jurisdiction. 

Mr. Lerepom. I was thinking in terms of some of the pending legis- 
lation. What I said was predic ated on a change of the law, only on 
a change of the law; deciding whether or not. we have jurisdiction 
under our present st: andards is a complex question at times. 

If we are going to have standards such as we have now—and I hope 
we will not—we would have 48 States s applying them, and I think we 
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would create a lot of conflict-of-jurisdiction cases. If we could have 
a simple, readily understood standard, then we might not have so much 
trouble; but if we have to operate on a fairly complex standard, then 
it seems to me, under a new amendment, a change in the law, that 
possibly the States could not exercise jurisdiction except in those cases 
where we have rejected it—I am.assuming now that there would be a 
change to give us the right to reject cases. Then the question is, Who 
is going to decide whether we would reject a case or whether we would 
not reject a case? That is a problem that ought to have some very 
careful attention. 

Mr. Perxrns. Are there any further questions ? 

Mr. Grirrin. Just with reference to what you said, Mr. Teller. You 
thought the Supreme Court decided correctly, and that is inter esting 
to me. 

Mr. Trixer. Not in the Textile case. 

Mr. Grirrin. No; I mean the present case. 

Mr. Tetter. The cases on preemption. 

Mr. Grirrty. Cases on preemption ; yes. 

Apparently the State Labor Board in New York, as you indicated 
by your prior statement, and a majority of the members ‘of the NLRB 
and a great many other people in the country thought that the State 
courts ‘did have jurisdic tion under those cases if the NLRB did not 
assert jurisdiction, and really, in the minds—and I do not know 
whether we are saying the m: jor ity of people—but of most people, the 
Supreme Court changed the law. 

Mr. Teter. I do not agree, Mr. Griffin. 

The chairman of the State labor relations board appeared before 
us when I was a member of the New York State Labor Board Com- 
mittee on Labor Relations and urged the point that there should be 
this concurrent jurisdiction, and I recall last year that our whole com- 
mittee thought very strongly that he was wrong and that the Supreme 
Court would not uphold him, and we believed at that time, and I think 
the Supreme Court correctly held, that the congressional policy of 
10 (a) means that no State can take jurisdiction except under a little 
Taft-Hartley Act, and where the Board had gotten ceded jurisdiction. 
The Supreme Court, in my opiinon, acted in line with the congres- 
sional purpose expressed in the Taft-Hartley Act. Then I suppose 
we would have taken a completely different view and we would have 
found good reason for supporting the Supreme Court if it had held 
the other way. 

Mr. Leepom. Yes. 

Mr. Teiier. We would have had to. 

Mr. Leepom. That is right. 

There have been decidedly different views on this issue. Now we 
know the Supreme Court is right; it always is. 

Mr. Ruopes. Mr. Leedom, if you do re: assert jurisdiction in certain 
fields, then presumably your caseload will increase ? 

Mr. Lerpom. Yes. 

Mr. Ruopes. Aside from legal help and such employees as that, 
would it not be necessary, in your mind, to enlarge the Board if the 
jurisdiction were reasserted and the caseload increased tremendously ? 

Mr. Lerevom. No, sir; I do not know that the Board ever should 
be increased in size, even if we take on a larger workload. The changes 
within the realm of possibilities now, that would increase our load, 
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certainly would not require it. The way we operate, another Board 
member does not mean we are going to produce a fifth again as much 
work. So, adding Board members is not an answer to an increased 
workload. 

Mr. Ruopes. Do you assign cases to various members of the Board ? 

Mr. Lerpom. Yes. Cases get assigned to various members of the 
Board, and you can readily realize that with 2,500 contested cases in 
a year we must have a lot of help reading records and making research. 

As the workload increases, we need more help readin record; the 
process of sitting, and taking the facts as they are distilled from the 
record, and applying the law as it is researched—the process of de- 
ciding the case, we can handle. Additional final decisions can be 
handled without ove rburdening ourselves. So we do not need more 
members—at least, that is my view of it. Perhaps others have other 
views. 

Mr. Perkins. Are there any further questions ? 

Mr. Wier? 

Mr. Wier. I have no questions. 

Mr. Perkins. Mr. Teller ? 

Mr. Tetier. [ have no questions. 

Mr. Perkins. Counsel here would like to inquire. 

Mr. Ryan. W e asked the question, but I will ask one question. 

Mr. Leedom, the Supreme Court has taken note of your practice of 
confining your jurisdiction to an area less than the act gives to the 
Board—is that not correct ? 

Mr. Lerpom. That is correct. 

Mr. Ryan. I have in mind now the Denver Building Trades case, 
in which they made reference to it, at least in a footnote in that de- 
cision, stating in effect, I believe, that the Board sometimes declines 
to assert the jurisdiction which it has because it does not believe that 
in a given case the purposes of the act would be effectuated, and there 
is an indication in the Court’s remarks that they approved that policy 
on the part of the Board. 

There is a later decision, however, involving the Teamsters’ Union 
in Oregon in which they reversed the Board’s rejection of unions in the 
status of employers, when unions operate as ciabent the Board 
policy, I be lieve, was to reject them on the ground that they were 
not commercial organizations, and it would not effectuate the policy 
of the act to entertain cases charging unions with unfair labor practices 
when acting in the capacity of an employer. 

The Court did reverse you on that and said that since the unions 
are defined as employers under the act in certain circumstances, the 
Board could not have the discretion to exclude them from your 
jurisdiction. 

Do you contemplate that that is going to raise any questions now as 
to your other formulas in which you exclude businesses not large 
enough, say, to meet your standards? 

Mr. Leepom. I think that the Supreme Court decision does throw 
some cloud on what we had thought was pretty well established by 
Court approval—our right to exe lude groups as a class. 

For instance, we do not take utilities unless they do $3 million worth 
of business a year. 

We excluded utilities as a class by themselves. 
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The Court said we had no right to exclude unions as aclass. ‘To me 
it raised the question as to whether or not we had a right to exclude any 
one group asaclass. That is another problem we struggled with, and 
it will have to have attention; then, after we have done the best we can, 
maybe the Supreme Court ultimately will say we have no right to set 
standards. But I think the circuit courts have approved our setting 
standards. The Supreme Court may undo that when that question 
gets to them, at some later time. 

In the Guss case they said : 

We do not reach the question as to whether or not the Labor Board has had the 
right to set these standards. We do not reach that question in this case, but we 
do say that the area below their standards is preempted and the States cannot 
step in. 

Mr. Perkins. You think that the Supreme Court may say that you 
are legislating in a field that has been delegated to you by the Con- 
gress ¢ 

Mr. Leepom. That is right. They might hold that we are exercis- 
ing a legislative function, “which we cannot do. They may say that. 
Then, until Congress acts, we have the burden of either blandly ignor- 
ing our responsibilities, or stretching out to take all the cases—I do not 
know how that question is going to get to the Court. It is not on its 
way now and it may never start. 

Mr. Perkins. Are there any other further questions / 

Counsel ¢ 

Mr. Ryan. Mr. Leedom, last year, I believe, these figures you just 
recited a short time ago would indicate that you decided some 13,400 

ases, roughly. 

Mr. Leepom. Yes. 

Mr. Ryan. I would like to know, if you have the figures before you, 
whether this is a lesser volume of decisions issued by your Board since 
the 1954 standards than were being issued by the Board under the 1950 
standards? 

Mr. Leepom. Yes, sir—there are fewer cases. 

Mr. Ryan. Fewer? 

Mr. Lerepom. Fewer. 

Mr. Ryan. Yes. 

Mr. Lerepom. There are factors in this circumstance which spoil 
it as a good comparison as to the workload that we get under the 
1954 standards, as compared to 1950, because shortly before, or about 
the time of the adoption of the 1950 standards, the act was changed 
to remove from our jurisdiction—to eliminate completely— elections 
where employees had to vote on the question of whether or not there 
would be a union shop. That greater load in prior years includes 
many of such election cases. They were tremendous in volume at 
one time; and union-shop elections were eliminated, because the unions 
were winning all of them anyway. Finally the law was changed so 
we do not have to hold them. 

Mr. Ryan. Do you have any basis for estimating the volume of cases 
that you would get if you asserted the jurisdiction of the Board to 
the full limits of the law ? 

Mr. Leepom. We have no basis whatever, I would say, to estimate 
that load. 

Mr. Ryaw. It is possible that it could double it; do you believe / 
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Mr. Leepom. I do not believe it would double. 

Mr. TreLieR. You do not believe it would double the workload of 
the NLRB if you asserted the jurisdiction to the farthest reach ? 

Mr. Lerpom. I do not believe so, but I take it you believe it would. 

Mr. TELLER. It seems to me if you added the cases such as the State 
Labor Relations Board was accustomed to taking, you would take it 
by the tons, and multiply that by 48, or just an approximation, and it 
sees tome you would have a tremendous amount. 

Mr. Perkins. I think you are a little bit high, Mr. Teller, on this 
thing. I think the Chairman of the Board is more nearly right. 

Mr. Grirrrx. I would be kind of agreed with Mr. Teller, that it 
would multiply many times. 

Mr. Ruopes. I will get my crystal ball out. I do not think any- 
body knows. 

Mr. Leepom. Some of the cases the State boards handle, as Mr. 
Constantine just pointed out to me, are purely local, and beneath our 
legal jurisdiction, although our legal jurisdiction is so broad that 
again I do not know how many would be purely local. 

Mr. Trettrr. I do not want you to go to the point of your legal juris- 
diction. We do not want to get into ) another wr angie such as s the first 
General Counsel had with the Board on the question of jurisdiction. 

Mr. Leepom. That is right. 

Mr. Perkins. If there are no further questions, the subcommittee 
will be recessed and we will convene against next Tuesday. 

(Whereupon, at 12:05 p. m., the subcommittee recessed until Tues- 
day, August 6, 1957, at 10 a.m.) 
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TUESDAY, AUGUST 6, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON Lapor-MANAGEMENT RELATIONS 
OF THE CoMMITTEE ON EpucaTION AND LaBor, 
Washington, D. C. 

The subcommittee met at 10:15 a. m., pursuant to recess, in room 
429, Old House Office Building, Hon. Carl D. Perkins (chairman of 
the subcommittee) presiding. 

Present: Representatives Perkins, Holland, Kearns, Rhodes, and 
Griffin. 

Staff members present: Fred G. Hussey, chief clerk; John O. 
Graham, minority clerk; Charles M. Ryan, general counsel; Kennedy 
W. Ward, assistant general counsel, and A. Regis Kelley, clerk. 

Mr. Perkins. A quorum is present. The subcommittee will come 
to order. 

Mr, Leedom, since you were on the stand, a few questions have come 
to my mind concerning the new jurisdictional standards adopted by 
the Board. 

As I understand the law, both the Wagner Act and the Taft-Hartley 
Act provide that the rules of Administrative Procedure Act shall 
apply, and, if I understand the rules and regulations under the Ad- 
ministrative Procedure Act, before any jurisdictional standards or 
new rules can be promulgated there must be a publication in the 
Federal Register; interested parties must be notified, in order that 
they may come in and present their views, and offer any suggestions. 

Now, was that procedure followed or not when the jurisdictional 
standards of the Board were changed the last time? 


STATEMENT OF BOYD LEEDOM, CHAIRMAN, NATIONAL LABOR 
RELATIONS BOARD, ACCOMPANIED BY JAMES CONSTANTINE, 
SOLICITOR FOR THE NATIONAL LABOR RELATIONS BOARD; AND 
LOUIS SILVERBERG, DIRECTOR OF INFORMATION FOR THE NA- 
TIONAL LABOR RELATIONS BOARD 


Mr. Lerpom. No, sir; not the the last time, nor in 1950, when the 
first standards were adopted. Perhaps I should expand that answer. 

Mr. Perkins. Go ahead and expand it. 

Mr. Lerepvom. The Board did not follow the requirements of the 
Administrative Procedure Act in the promulgation of the jurisdic- 
tional standards. Not in disregard of the rules, but rather after a 
research into the legal aspects of the problem it was decided that we 
were not enacting rules in the sense that the Administrative Procedure 
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Act deals with rule adoption; rather we were making a judicial de- 
cision and that, therefore, the provisions of the Administrative Pro- 
cedure Act had no applic ation. 

Now, I think I testified previously that there may be a difference 
of opinion among lawyers as to which is the correct procedure. How- 
ever, prior to 1950, when the Board first adopted jurisdictional stand- 
ards, very capable counsel researched that problem and advised the 
Board that it should issue its jurisdictional standards in the form of 
a decision. 

The problem has been studied since, and again in 1954, the Board 
had the same advice, and, rather than adopt rules, they issued a 
decision, or several decisions in each case. 

Since that time, and within the past year, the question has been 
raised again by another congressional committee, and another study 
was made anda rather brief but still significant legal memo was sub- 
mitted to that committee, sustaining the proposition that the correct 
procedure is to make announcement of our jurisdictional standards 
as a case decision rather than through adoption of rules. 

Mr. Perxrys. Well, as I understand section 6 of the Taft- Hartley 
Act it provides that the Board shall have authority from time to time 
to make, amend, and rescind in the manner prescribed by the Admin- 
istrative Procedure Act such rules and regulations as may be neces- 
sary to carry out the provisions of the act. 

Now, notwithstanding the provision of section 6 of the Taft-Hartley 
Act, you were still of the opinion, your counsel is still of the opinion 
that the Administrative Procedure Act was not applicable in this case ? 

Mr. Lxepom. Not with respect to jurisdictional standards. We 
follow the Administrative Procedure Act in other areas of our activ 
ity, and we have a rather voluminous set of rules governing the pro- 
cedure and practice before the Labor Board all of which were adopted 
pursuant to the Administrative Procedure Act. 

Mr. Perkins. In other words, you do not classify your change of 
jurisdictional standards. The change seems to fall within the defi- 
nition of rules and regulations. Is that statement correct ? 

Mr. Leepom. I think that is essentially correct ; not only the change 
in standards, but the standards themselves we treat as something 
different than rules. Jurisdictional standards are something dif- 
ferent than rules. 

Mr. Perkins. Are there any questions on this point ? 

Mr. Rhodes? 

Mr. Ruopes. Well, of course, in making a judicial decision, I am 
wondering just how you base that decision? The law, as I recall it 
and I do not suppose I am using the exact words—defines “jurisdic- 
tion” in certain cases, at least, as industries affecting commerce. In 
deciding that you were not going to take certain cases, did you decide 
that these were not industri ies which affected interstate commerce ? 

Mr. Leepom. When we issue a decision which includes promulga- 
tion and announcement of jurisdictional standards, we have before 
us a business enterprise that is close to the borderline of inadequate 
impact on commerce to invoke our jurisdiction. That is, the case 
will be a close one, according to our determination as to whether or 
not it has sufficient impact on commerce to justify our spending our 
time and money to assume jurisdiction and to adjudicate it. 





7s 


LABOR-MANAGEMENT RELATIONS 41 


Now, we, of course, cannot be arbitrary about that. We recognize 
that. As a consequence, very comprehensive study preceded the in- 
itial enactment of standards in 1950. The study had the purpose of 
determining what about a given business enterprise involves substan- 
tial impact on commerce, and all of those factors went into our first 
set of jurisdictional standards. The same conditions were given effect 
in the change from the 1950 to the 1954 standards. 

Mr. Ruopes. Now, this procedure has not been adopted for the 
reason of doing away with the necessity of publishing changes and 

regulations, as required by the Administrative Procedure Act has it / 

Mr. Leepom. Not at all. 

Mr. Ruopres. Do you feel that this is the only way probably that 
you can set up rules under the law? I am trying to read your mind 

. little bit. If I am wrong, you certainly have the right to correct 
me. But the Board has probably gone through the mental process 
that here this broad language is in “the law, stating that your juris- 
diction in any case which affects commerce, and certainly that lan- 
guage could be broad enough to include anything, so that in order 
to exempt certain cases, you “probably have to say that if the case does 
not make a substantial impact on commerce, you need not take juris- 
diction of it, according to your interpretation of the words of the 
Congress. Is that pretty much what you decide in these cases ¢ 

Mr. Leepom. I think that is a pretty fair summation of the action 
we have taken. 

Mr. Ruopes. I think that is all. 

Mr. Perkins. Mr. Holland ¢ 

Mr. Hotianp. I have no questions. 

Mr. Perkins. Mr. Griffin ? 

Mr. Grirrin. Now this is not a question, but just my summation 
of it. 

It seems to me that we do not want to lose sight of the fact that the 
NLRB could have accomplished the same thing by continuing a case- 
by-case approach, the only difference being is that the bar “and the 
people who are interested would not have had any advance notice in 
some of these cases of where the line was. They were performing a 
great service by incorporating in a decision some advance notice of 
where the line was being drawn, just as courts quite often will indi- 
cate in an opinion to the ‘members of the bar that while they are decid- 
ing this case a certain way, in dicta lots of times they will indicate 
that when this question comes up again or another question comes up 
that is a little different, they are giving a little indication that the 
decisions may go the other way. 

do not think that is a matter of rules and regulations at all; it is 
a matter of judicial decision, and that is my opinion of it. 

Mr. Ruoprs. Will the gentleman yield ? 

Mr. Grirrin. Yes. 

Mr. Ruopes. Actually, it could be called more substantive than pro- 
cedural, could it not, because of the fact what they are really doing is 
to define and limit the words of the Congress in conferring authority 
on this a icular administrative tribunal. 

Mr. Grirrin. Assuming in the first place that the Board has the 
authority to limit its jurisdiction within somewhere short of the ex- 
treme limit that they could assume, and the only thing they have there 
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is the tacit ratification of the Congress in recognizing that they have 
been doing that ever since they have been administering the act, and 
we have done nothing about it, and accepted the proposition, and for 
practical reasons and other reasons, they have had to draw a line 
somewhere short of the extreme limit of their jurisdiction. 

Mr. Ruoves. If you will yield further; of course, their definition of 
what affecting commerce would mean is the thing that I had reference 
to as being substantive rather than procedural, and J suppose that as 
long as you say they are unchallenged, at least there has been tacit 
consent on the part of Congress for their interpreting those words in 
that manner; that they are perfectly justified in going ahead and mak- 
ing the interpretation and doing it in this manner, rather than in the 
manner prescribed by the Administrative Procedure Act. 

That is all. 

Mr. Perkins. Mr. Ryan, go ahead and ask your question. The 
attorney wishes to ask a question. 

Mr. Ryan. Mr. Leedom, the jurisdictional aspect of a Board deci- 
sion is subject to appeal to the appellate courts and the Supreme Court, 
the same as any other phase of your decision; is that not right? 

Mr. Lerpom. That is right. 

Mr. Ryan. And the Board’s determination with respect to the asser- 
tion of jurisdiction on a lesser scale than the law provides has already 
been challenged in the circuit courts, as I recall, in a couple of cases. 
I know of a couple of cases that went to the ninth circuit. I cannot 
recall the names. 

Mr. Lerpom. Haleston Drug. 

Mr. Ryan. Haleston Drug. And the ninth circuit, at least, held 
that the Board did have the discretion to determine not to assert its 
jurisdiction to the full scope of the legal provisions, if I recall the 
decision correctly, if that is right. Is that your recollection? 

Mr. Leepom. That is right. 

Mr. Ryan. So that what the Board does, in regard to jurisdic ‘tion, 
is subject to appeal to the Federal courts and to the Supreme Court, 
and subject, of course, like any other decision, to reversal, if made 
improperly, and not in accord with the intent of the law. Is that not 
correct ? 

Mr. Leepom. That is correct. 

Mr. Ryan. I believe I asked you the other day if you recall that in 
the Denver Building Trades case the Supreme Court did take note of 
the Board’s actions in the past in having rejected cases on a case-by- 
case basis, as not being sufficiently, or not having sufficient impact on 
commerce to warrant the assertion of jurisdiction. And the Supreme 
Court did indicate that that was a proper discretionary determination 
on the part of the Board. 

Mr. Lerpom. Now that, of course, would be subject to interpretation 
of just what the Court did say. 

Mr. Ryan. That is right—how broad they wanted to go in giving 
you that discretion. 

Mr. Lerepom. Yes. I have never been of the opinion that the 
Supreme Court has ever definitely determined—— 

Mr. Ryan. The issue has never been presented directly as an issue 
to be determined, but in deciding the Denver Building Trades case, 
they did take note of your policy in the past ? 

Mr. Leepom. That is right. 
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Mr. Ryan. While they did not make any real holding on it, they 
made a comment on it, in a footnote. 

Mr. Leepom. That is right—and they also did the same thing in 
the recent Guss decision. They did not say that we were without 
authority to set jurisdictional standards, but neither did they say that 
we had the authority. So the Supreme Court really has never spoken. 

Mr. Ryan. The undecided field at this point, as I read the cases, is: 
How far does the Board’s discretion extend in determining what cases 
it will reject and what cases it will take? That is still a clouded area. 

Mr. Leepom. That is correct. 

Mr. Ryan. The reason I asked these questions is that regardless of 
how you arrive at your jurisdictional formulas, that can be made an 
issue on an appeal ‘to the courts, and so there is a built-in protection 
there to anything the Board would do with regard to setting up juris- 
dictional formulas, the courts would be able to review those on an 
appropriate ¢ appet al, and determine whether you are right or not. 

Mr. Lrepom. That is right, and, furthermore, I think this is true: 
That never has any court, where ‘the question has been raised, ever 
denied us the right to do what we have done in the jurisdictional 
matter that was before the court. 

Mr. Perkins. Mr. Kearns? 

Mr. Kearns. I have no questions. 

Mr. Perkins. It seems to me, though, that it would be better pro- 
cedure to let every litigant know that the rules are being changed. 
I am going to use the term “rules” instead of the words ‘ jurisdictional 
standards”—in fact, I feel that that is only fair, that all interested 
parties and litigants should know about any change, and that is the 
reason that I personally feel that it was the intent of the Congress 
when they wrote in the Taft-Hartley Act section 6; that the Board 
shall have authority from time to time to amend and rescind in the 
manner prescribed by the Administrative Procedure Act such rules 
and regulations as may be necessary to carry out the provisions of the 
act. 

Now, you state that the Supreme Court has never passed on this 
particular queteey but from any standpoint it would seem to me it 

would be a better practice for any quasi-judicial body to follow the 
Administrative Procedure Act. 

The Administrative Procedure Act in section 3 (a) states that 
every agency shall adopt, make, and currently publish in the Federal 
Register cakes intive rules adopted as authorized by law, and state- 
ments of general policy or interpretations formulated and adopted 
by the agency for the guidance of the public, but not rules addressed 
to and served upon persons in accordance with law. 

I am reading from the section of the Administrative Procedure 
Act, section 3 (a). 

No person in any manner shall be required to resort to an organizational 
procedure not so published. 
and then section 4 (a) of the Administrative Procedure Act states 
that general notice of proposed rules shall be published in the Federal 
Register, and it goes ahead and refers to the authority under which 
the rule is proposed, the terms, the substance of the proposed rule or 
description of the subject, and issues followed, and so forth. 

And section 4 (b) of the Administrative Procedure Act states that 
the agency “hall afford interested persons an opportunity to par- 











44 LABOR-MANAGEMENT RELATIONS 


ticipate in the rulemaking through submission of written data, views, 
or arguments. 

Now, in this case, when you changed your so-called jurisdictional 
standards, the Board issued no notice of : 1 proposed rulemaking, or 
change, afforded no opportunity for inte ouned parties to come before 
you and give their views and offer suggestions, and you failed to pub- 
lish the changes that you were proposing in the Federal Register, as 
provided by the Administrative Procedure Act. 

Do you not think, as Chairman of the National Labor Relations 
Board, that it would have been better practice on your part, especially 
since the area of jurisdiction was being narrowed, and so many litigants 
had no other recourse, had no recourse to anywhere, except to the 
Board, do you not think it would have been better procedure to have 
published the rules and followed the Administrative Procedure Act / 

Mr. Lerpom. Mr. Chairman, I respect your view on that issue, but 
I wish to remind you that I was not here to partic ipate in that deci- 
sion, and therefore really reached no considered opinion as to what 
method should be followed. But, from what study I have made of 
it since, I would say, with all respect to your view, that it is contrary 
to the considered view of the lawyers who researched the problem, and 
that while there might be some advantages to the method you prefer, 
I would have to say that it does not seem to be the one that the law 
indicates should be followed. Therefore I could not say that I think 
it would be better. 

Mr. Ruopes. Will the gentleman yield ? 

Mr. Perxins. I yield tothe gentleman from Arizona. 

Mr. Ruopes. Is there any doubt in the minds of the practitioners 
of law who specialize in labor law as to what the limits of the juris- 
diction of the Board are, as defined by the Board ? 

The cases upon which these decisions are made are reported, and 
the jurisdictional standards, as published by the Board certainly must 
get rather wide circulation in the profession. 

Mr. Lervom. There is no question on the part of any practitioner 
before the Board, as to the jurisdiction. 

Mr. Perxtns. Now the only notice was publication in the news- 
papers, and you did not follow the Administrative Procedure Act. 
Is that correct ? 

Mr. Ruoves. Mr. Chairman, that could not be true, because all these 
cases are reported by a reporter system just like a case in court. 

Mr. Perkins. That is right. 

Mr. Ruopes. I am asking the man about, not what the layman would 
know, but the members of the profession, members of the profession 
who practice labor law certainly take these reports and would be in 
a very good position to know what the Board has done. 

Mr. Perkins. What about the rules that are changed in the middle 
of the game, though ¢ 

Mr. Ruopes. What rules ¢ 

Mr. Perkins. I mean the decision, the publishing of these jurisdic- 
tional standards changing the so-called jurisdictional standards and 
affecting pending litigation and making them retroactive, making the 
standards retroactive ? 

Mr. Ruopes. Of course, every time a court changes its rules, I sup- 
pose that charge could be made. 
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The chairman made one point about asking people to come in and 
be heard before you change your rules. I never heard of a court 
doing that. 

Mr. Perkins. Well, I have never heard of any quasi-judicial body 
making any change where the Congress has authorized, as the Con- 
gress did, in section 6 of the Taft-Har tley Act—it states: 

The Board shall have authority from time to time to make, amend, and re- 
scind, in the manner prescribed by the Administrative Procedures Act, such 
rules and regulations as may be necessary to carry out the provisions of this act. 
and it ismy contention that when the Board undertook to narrow their 
area of jurisdiction that they should have followed the rules as pro- 
vided in the Administrative Procedure Act, which they admit that 
they did not follow. 

Mr. Rnopes. Will the chairman yield there ? 

Mr. Perkins. Yes, sir. 

Mr. Ruopes. The word “procedure” was used and in my colloquy 
with the gentleman from Michigan, I intended to point out there 1s 
an argument that the changes made were not procedural but sub- 
stantive. When you define the language of Congress and say that 
the language of Congress was intended to cover this particular area, 
to me there is a lot of substance in there. I am not going to sit here 
and try to act as judge and say, “This is procedural and this is sub- 

tantive,” but I think there is an argument that it might have been 
sibetanitive, and therefore not under the Administrative Procedure 
Act. 

Mr. Kearns. I borrowed a transcript of the hearing from the Sen- 
ate last night, and read it. 

This came out: It was established very thoroughly, Mr. Rhodes, by 
the people testifying from New York. 

Mr. Chairman, I would like to ask you this: They accused yester- 
day that the reason they had such a bog down in procedure in for 
York was because of the jurisdictional disputes, a that the Na- 
tional Labor Relations Board did not have a staff or facilities to prop- 
erly adjudicate the situation. Is that true? 

Mr. Perkins. That was not the testimony last week, I do not think. 

Mr. Kearns. No; that was before the Senate yesterday. 

Mr. Lervom. I am sorry, Mr. Kearns, I just do not have the gist of 
your question. 

Mr. Kearns. Well, the gentlemen who were testifying the last 2 
days claimed that we do not have the facilities nor the staff of per- 
sonnel in New York City, in New York State, so to speak, in order to 
adjudicate properly these jurisdictional disputes that come up, that 
cause poor relationships between management and labor. They can- 
not be expedited, in other words; they cannot be expedited. Is that 
correct ¢ 

Mr. Leepom. You are referring now to a lack of staff? 

Mr. Kearns. Of your personnel. 

Mr. Lerepom. Of our personnel. 

Mr. Kearns. Yes, sir. . 

Mr. Lrepom. In our regional office. I guess you must mean in 
New York City ? 

Mr. Kearns. Yes, sir. 

Mr. Leepom. No. I think that that is not true. 
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Mr. Kearns. Allright. I just wanted you to know it. 

Mr. Lrexpom. Yes. 

Mr. Kearns. This labor man testified to that. 

Mr. Leepom. I am not aware of that testimony and I do not know 
what he said. 

Mr. Kearns. You read it. 

Mr. Leepom. All right. 

Mr. Kearns. Especially the young man who is the head of the 
Catholic society there made the statement at one time. 

Mr. Keiizry. ACTU. 

Mr. Kearns. Yes. 

Mr. Lrerepom. We try to keep the New York office well staffed to 
handle all the cases over which we assume jurisdiction, and the New 
York office does a reasonably good job of keeping up with them. 

Mr. Kearns. In other words, you are satisfied ¢ 

Mr. Leepom. Yes; we are satisfied with the performance of that 
office. We would like to be better in all offices. 

Here is one observation that I would like to make, Mr. Chairman, in 
connection with this question as to whether or not these juris sdictional 
standards involve a judicial determination or a rulemaking power: 

Every observation that has been made here by members of the com- 
mittee gets right into the heart of that consideration. But I think 
there is room for question as to which method is right. No party be- 
fore us, either a union or management or employee, has ever attacked 
the validity of our jurisdiction: al standards, within my knowledge, or 
within the knowledge of Mr. Constantine, the present Solicitor, who 
has been with the Board roughly 10 years; no such party has ever 
attacked the validity of our jurisdictional standards on the grounds 
that they were not adopted through the Administrative Procedures 
Act. That may have some significance. 

Mr. Perkins. You do not know whether that issue will be presented 
to the Supreme Court or not, do you 

Mr. Lerpom. It is not likely that the issue will get to the Supreme 
Court, because of invalidity based on failure to follow the Administra- 
tive Procedures Act. I think the question as to whether or not we 
have the right to limit our jurisdiction at all 

Mr. Perkins. Will get there ? 

Mr. Lreepom. Will get there, unless Congress should pass a bill 
which clears the air before the case gets to the Supreme Court. 

Mr. Perxrins. I think you told us so last week, Mr. Leedom, that 
you intended to expand your jurisdiction. Just how far do you in- 
tend to go and alleviate a lot of this no man’s land problem ? 

Mr. Leepom. I cannot say with any specificity just how far we will 
go. Icansay generally just what I said the other day. 

Mr. Perkins. Are you now working on new jurisdictional 
standards? 

Mr. Lerepom. Yes, sir; we are working on new standards. At best 
we cannot make very great inroads into no man’s land. 

Mr. Perxixs. Now, you have complete jurisdiction, since you have 
preempted the field, and the only question now to make inroads, is to 
expand your jurisdiction. Is that not the only question involved? 
You have narrowed the area ? 

Mr. Leepom. Yes. 

Mr. Perkins. Now, it is up to you, since you preempted the field. 
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The Supreme Court said you preempted it, and we passed the Wagner 
Act, and it was not changed in Taft-Hartley, and if you could give 
us an idea just how far you expect or contemplate going to expand 
your jurisdiction and modify your standards, I feel that the committee 
here would like to get that information. 

Mr. Lrxpom. I said the other day, in effect, that the most that could 
be hoped for through our expanded jurisdiction would be the assump- 
tion of jurisdiction on approximately the scale we exercised 4 or 5 years 
ago. 

Mr. Perkins. That would help out tremendously immediately, 
would it not? 

Mr. Leepom. It would help some—and maybe you would say “tre- 
mendously.’ 

Mr. Perkins. Especially in representation cases, and a lot of unfair 
labor practice cases. 

Mr. Leepom. There never has been any good measure of the work- 
load affected by the change in our 1954 standards, so really I cannot 
tell you that it would be a tremendous help, but it will be a help. 

Mr. Perrys. Just how much did you narrow your area in the 1954 
standards, that is, in interstate commerce, from a monetary viewpoint ? 
You went up and increased it ot $100,000 did you not ? 

Mr. Leepom. You see we have several categories, several different 
figures. Tostate it in one line it is 

Mr. Perkins. Let’s just take that particular requirement, though— 
hold it to that one factor. 

For instance, if a brick and tile plant that did not do $100,000 worth 
of business, you changed your rules from 1954 that you would not take 
jurisdiction in those types of cases, did you not? Is that correct ? 

Mr. Lervom. No. Mr. Chairman, there never was $100,000 gross 
volume standards with respect to any such enterprise as a brick and tile 
factory 

Mr. Perkins. Well, with any type of establishment engaged in inter- 
state commerce. 

Mr. Lerepom. There never was $100,000 gross volume with respect 
to any business standards. Let us pick one that did exist, and I will 
tell you what we did with it. 

We had direct outflow standards. 

Mr. Perkins. You have thrown cases out on the basis of the amount 
involved being inadequate, along that line? 

Mr. Leepom. Yes; but not on the basis 

Mr. Perris. On this no man’s land question. 

Mr. Leevom. That is right. 

Mr. Perkins. Go ahead and give us an illustration. 

Mr. Leepom. We had in 1950 among our standards one figure of 
$25,000 which we applied to certain enter prises, to measure the flow of 
business direc tly from that enterprise across State lines and out of the 
State in which it did business. 

In 1954 that particular $25,000 standard was raised to $50,000. 

Now then, there are other figures i in this set of standards that were 
also changed. That is an illustration of what we did then. We 
doubled it. I was not there, but the Board doubled that. 

Mr. Perkins. Are there any questions / 


Mr. Holland ? 
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Mr. Hotzanp. Under $50,000, then, you threw them out; is that the 
idea ¢ 

Mr. Leepom. If a case came in involving that particular standard, 
and did not meet the standard, we would not take Jurisdiction over the 
case. 

Mr. Perkins. I believe you told the committee the other day your 
personnel strength was about 3,000 over the Nation as a whole? 

Mr. Lerepom. No, sir; 1,100 plus. Just over 1,100. It has been 
reducing, as I pointed out the other day. 

Mr. Hotxianp. 1,121. 

Mr. Leepom. Correct. 

Mr. Perkins. Mr. Kearns? 

Mr. Kearns. Does that include secretaries and staff ¢ 

Mr. Lerepom. That includes clerical, professional, on both the 
Board’s side and General Counsel’s offices over the country. 

Mr. Kearns. How much personnel are you understaffed, in your 
opinion as C hairman of the Board ? 

Mr. Leepom. We are not understaffed at all, so long as we maintain 
the workload for which our budget was devised. 

Mr. Krarns. Now, on this expanded program, is that not going to 
take more persons 4 

Mr Lrepom. Well, on the expanded program, I would be at a com- 
plete loss to give you a figure that means anything. It was suggested 
here the other day that our workload might double if we took all 
the cases that come within our legal jurisdiction. That I would say 
isa pure guess. It would be, as far as I am concerned— 

Mr. Perkins. That is, if you accepted all cases affecting interstate 
commerce, involving interstate commerce, even down to a shoeshine 
shop. You estimate your workload would only double. 

Mr. Lerepom. I did not make that estimation. I said I did not know 
that it would double. But one of the gentlemen here said he thought 
it would double, and he indicated by his manner that he thought it 
would be worse than that. It is just pure speculation, I think. 

Mr. Kearns. At that rg if you were a Member of Congress, 
rather than Chairman of the NLRB, knowing what you know about 
that, would you suggest that Congress in its wisdom should do some 
thing about this, so ‘that you could have the expansion of personnel, 
todoa job more thoroughly and capably / 

Mr. Leepom. I think the real solution of this problem rests on Con 
gress. I think there is no question about that. It would not be 
prude nt for the Labor Board after 22 years of limiting its own juris 
diction so that it can render reason: ably good service as to the cases it 
takes—without any basis on which to make a reasonable request for 
money, and without any more than the money which has been allowed 
to handle a limited workload—to say “We will take all the cases that 
come under our jurisdiction.” 

Mr. Kearns. How much were you cut, personally, in your adminis- 
tration, in our last cut on the Department of Labor ? 

Mr. Perkins. It was not cut any this year. 

Mr. Leepom. Yes. 

Mr. Ruopes. It isan independent agency. 

Mr. Kearns. It isan independent agency. 

Mr. Perkins. We gave you what was in the budget, did we not. 
as I recall the appropriations on the floor / 
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Mr. Leepom. Our request was cut first by the Budget Bureau, cut 
slightly by the committee, and then cut slightly again on the floor. 
I would say, considering the economy wave that has struck Congress, 
we were dealt with fairly generously. 

Mr. Perkins. Fairly generously ? 

Mr. Leepom. Yes. The cuts did not hurt us. But it just would not 
be wise for the Labor Board without some experience to go on, to 
undertake to cover the whole ground, so to speak. 

Mr. Kearns. In other words, you could not make recommenda- 
tions to Congress at the present time? 

Mr. Leepom. No. The action that we should take would be to 
expand our jurisdiction so that it increases our workload within 
ascertainable amounts, and then ask for the money to cover that 
workload. 

Mr. Kearns. You take it step by step. 

Mr. Leepom. Take it step by step. 

Mr. Hotzianp. Will the gentleman yield ? 

Mr. Kearns. Go ahead. 

Mr. Hozianp. In your estimation, do you think the intent of Con- 
gress is carried out to the mth degree as it should be your Board 
permitted to throw cases out on the basis of money or within or not 
within your jurisdiction? What has become of those people? In 
other words, I think it was the intent of Congress to give everyone, 
regardless of how small, a small company or a large company, the same 
type of service and protection. 

Mr. Ruopes. Wait a minute—provided they were in interstate com- 
merce. 

Mr. Houtianp. Yes. But it is pretty hard to cut the line of interstate 
commerce today. 

Mr. Ruopes. We have been doing it for years. 

Mr. Perkins. It is very difficult, though. 

Mr. Ruopes. That is right. 

Mr. Hotianp. How much time on the average does your Board 
consume on a case from the time they get it until a decision is made? 

Mr. Lrrepom. I have some figures on that, and I cannot trust my 
memory. 

Mr. Hotianp. In other words, most of the complaints I am receiv- 
ing are not on jurisdiction but it is on the length of time the Board 
has taken on reviewing a case and investigation. 

Mr. Leepom. It is difficult to give you an average time, because we 
keep no time record except on disputed or contested cases, which in- 
clude a small percentage, less than 10 percent of the total flow of 
cases. 

The 90 percent of both election cases and unfair labor practices cases 
flow rather quickly, and decisions, relatively speaking, are issued 
very quickly. 

But, in the contested, disputed difficult cases, we keep a time record 
so we can continue to try and improve the time lapse. 

In 1951 the median time lapse or, to speak more loosely, the average 
time lapse in unfair labor practice cases from the very beginning to the 
end of the Board’s decision was 447 days. 

Mr. Perkins. But that was when the Board accepted jurisdiction 
ona case-to-case basis ? 
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Mr. Leevom. No, sir; in July 1951, they were operating under the 
1950 standards. 

Mr. Hotxanp. That is over a year. 

Mr. Leepom. That is over a year from the filing of the charge 
through the investigation, through the issuance of the complaint, the 
trial by the trial examiner, so- called appeal to the Board, and the 
decision by the Board. 

Then, election cases—they move more quickly; and in that year the 
time lapse on election cases was 90 days. 

Now we have improved that in the fiscal year of 1956. The time 
lapse in unfair labor practice cases was 366 days, and as to election 
cases, 75 days. 

Actually, the current figure, that is, taking it monthwise on our cases, 
where we are putting on the pressure to speed them up is 

Mr. Hotianp. We had an outstanding case in Pittsburgh, the 
Sharon case that extended quite a few years before the decision was 
made. 

Mr. Leepom. Yes; there are some bad, bad cases—some of the old 
ones. The one I am thinking of lasted 5 years, but it went to the 
circuit court of appeals 3 times. 

I started to say that our most recent figure on our election cases 
would be about 50 days. I hope we can maintain that. I hope we can 
improve that. 

Mr. Kearns. Mr. Chairman ? 

Mr. Perkins. Mr. Kearns. 

Mr. Kearns. I just have one more question, and it is very pertinent 
as far as I am concerned. 

As to these men that do the fieldwork and try cases, are you able, 
at the rate of salary that they get, to pick the men that you feel in your 
own mind, in the wisdom of the other members of ‘the Board, are 
capable of doing that job ? 

Mr. Leepom. I think that in the main we can hire good, capable 
people. 

Mr. Kearns. At your rate? 

Mr. Lrrpom. At the current rate, but in a sense, that is not exactly 
right because after they get with us and display their skill and ability 
they are hired out either by unions or by management. 

Mr. Kearns. Yes. 

Mr. Leepom. Particularly the lawyers. 

Mr. Hotuianp. In other words, you are just training them. 

Mr. Kearns. A training school. 

Mr. Lerpom. A kind of training ground. We say that labor rela- 
tions of the country are handled by lawyers who are the Board alumni. 

Mr. Kearns. How are we going to help you? I know what you 
have been going through. I see them come and go. How can Con- 
gress help you to keep good men there? 

Mr. Horuianp. Money. 

Mr. Lxrvom. Well, money always helps, but you cannot get us, of 
course, out of line with other agencies. It is a big problem. 

Mr. Kearns. I understand that. In other words, we have to 
gamble, is that it? 

Mr. Lerpom. I think it is important that we try to keep the pay 
rate for Federal employees somewhere near the going rate outside 
of Government. I do not know that we will ever be able to match it. 
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Mr. Kearns. What is your turnover a year? 

Mr. Leepom. Sorry, I cannot tell you. The turnover among lawyers 
is much higher than among other professional classes of employees. 

Mr. Kearns. Just for the record, could you get that so we would 
have the data? I think it would be interesting—not only lawyers, 
but other personnel. 

Mr. Lerpom. Yes, sir. 

Mr. Perkins. Would the gentleman from Pennsylvania yield ? 

Mr. Kearns. Yes. 

Mr. Perkins. Many of your trial examiners, referees, are not 
lawyers. That is correct, is it not? 

Mr. Lrrpom. No, sir; all of our trial examiners are lawyers, with 
the exception of two. 

Mr. Perkins. With the exception of two. 

Mr. Lrepom. Now, perhaps the chairman had in mind not really 
our trial examiners, but our hearing officers. 

Mr. Perkins. That is right—your hearing officers. 

Mr. Lrepom. Our election cases are heard by—— 

Mr. Perkins. What you may term a referee? 

Mr. Leepom. Well, we do not even call them referees. We call 
them hearing officers. Most of the time it is a lawyer, a field lawyer. 
It is not a trial examiner. 

The complaint cases are heard by trial judges, so to speak, whom 
we call trial examiners, all of whom but two are lawyers. 

Mr. Krarns. At that point, would it be too much to ask you to give 
us the figures and turnover in the last 5 years? 

Mr. Lrerepom. I am sure that we can get that without difficulty. 

Mr. Kearns. I think we ought to have at least that long to figure it 
out. 

Mr. Lrerepom. We will submit the figures. 

(The information referred to follows :) 


Separations, fiscal year 1953 to 1957, inclusive 








| 





| 
Number Total | Professionals (attorneys) Professionals (other than 
ofem- | separa- attorneys) 
Fiscal phoweens thames Cine Perocivte tot es Seay eae eee on 
year /asofJuly| cluding age | | | 
1, begin- | nonpro- | Number | Percent- | | Number | Percent- 
ning of fession- | Total | ofsepa- | age Total of sepa- | age 
\fiscal year als) | rations | rations | 
ine kien bee i Sete vere. (eee er ae | heh subtest ee Be cee 
| i ! 
1953 | ee 141 | 12 | 273 17 | 6.2 | 344 | 20 | 5.8 
1954. 1, 342 195 15 351 50 14.2 418 | 19 | 4.5 
1955_. 1, 210 170 14 325 46 14.1 360 | 22 6.1 
1956 1, 147 | 115 10 286 21 | 7.3 359 14 3.9 
1957 1, 123 | 151 13 288 31 10.7 331 19 | 5.7 


Mr. Kearns. Thank you. 

Mr. Perkins. Mr. Rhodes. 

Mr. Ruopes. Mr. Chairman, we have been talking about this no 
man’s land that exists in labor cases. Can we analyze that no man’s 
land a little bit? What kind of cases are these cases that nobody 
seemsto want? Theorphans. 

Mr. Lrerpom. They are the cases that affect commerce, which is a 
rather nebulous term; they are the cases that affect commerce 

Mr. Perxins. Will the gentleman yield to me ? 

Mr. Ruopes. Justa minute. I would like to get an answer. 
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Mr. Leepom. And that do not involve a sufficient flow of business 
in the enterprise involved to meet our jurisdictional standards. 

Now, that is arather unsatisfactory answer. 

Mr. Ruopes. But I understand at least that you have defined the 
term “affecting commerce” as not including those cases that are below 
your jurisdictional standards ¢ 

Mr. Leepom. We cannot say that they do not affect commerce. We 
have said that in our judgment they do not have sufficient impact on 
commerce to warrant our distraction from the important cases having 
a heavy 

Mr. Ruopes. The Supreme Court never has upset that determina- 
tion ¢ 

Mr. Leepom. No. 

Mr. Ruopes. Has the Supreme Court then said these other cases, 
the ones that fall below the jurisdictional standards, are still not cases 
which can be disposed of under State law or by State courts / 

Mr. Leepom. Yes; the Supreme Court has said that. 

Mr. Ruopes. Is that not a little inconsistent, for the Supreme Court 
on one hand to say that it is all right for you to set your jurisdictional 
standards at less than the maximum that is provided by the act of Con- 
gress and yet to say that Congress has completely pr eempted the whole 
field to exclude State courts and State law in all other matters that hit 
within the broadest elements of the definition ¢ 

Mr. Leepom. I think—at least, I would say that the Supreme Court 
decision was inconsistent with the view of the Board. I think the 
point that the Congressman makes may eventually lead the Supreme 
Court into the position of saying that we have no authority, however 
we proceed, to limit our own jurisdiction; but that is speculation. 

Mr. Ruopes. Then would it be better for the Congress right now to 
do something about providing a different limit for your jurisdiction 
than the one under which you are now working ? 

Mr. Leepom. I think there is no question but what it would be better. 

Mr. Ruopes. In other words, you think that the overall, long-range 
alternatives are either we limit the jurisdiction by law or you must, 
by reason of decisions by the Supreme Court, go to the ultimate limit 
of the jurisdiction, which seems to be prescribed by the language now 
in the Taft-Hartley Act ? 

Mr. Leepom. I would say that those are two possible alternatives. 
I am hardly prepared to say that the Supreme Court will reach the 
point that we have no right to limit our jurisdiction, but I say that is 
a good possibility. 

Mr. Ruopes. Now then, there are certain other cases which have 
been decided by the Supreme Court on the ground of preemption, 
which have apparently horrified quite a few people. 

One of them has to do with secondary boycotts; in other words, say- 
ing that the Taft-Hartley law in effect does away with the laws of the 
States affecting secondary boycotts, if the case falls within the limits 
of interstate commerce, or affecting commerce. 

Would you believe that the Congress should act to redefine its re- 
lationship, or rather, the relationship of the Federal law with State 
laws affecting such things as secondary boycotts and union-shop con- 
tracts, and so forth ? 
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Mr. Leepom. I think the Congress should pass legislation which 
would clarify the air on this entire question of preemption of Federal] 
jurisdiction. 

Mr. Ruopres. Wherever it occurs within the realm of labor law 4 

Mr. Leepom. Well, I would say that, and I will go beyond that—in 
the realm of all law. 

Mr. Kearns. Will the gentleman yield ? 

Mr. Ruopes. Yes. 

Mr. Kearns. What would be the degree of better efficiency through 
the Board with clarification ¢ 

Mr. Leepom. It would be a great help to us to know with certainty 
the cases that we have a right to reject so we can devote full attention 
to the cases that we must adjudicate. 

Mr. Perkins. All right. 

I think the witness well knows at the present time, under the Su- 
preme Court decisions, that you have jurisdiction in all cases affecting 
commerce and, if you assume that jurisdiction there will not be any 

“no man’s land” problem, and I feel that you further recognize that 
when the Board undertakes to act as a legislative body, that you can- 
not limit your jurisdiction to those cases, and the Supreme Court has 
already ruled that, and that, in effect, is what you have been doing, 
has it not? 

Mr. Ruopes. Mr. Chairman, how can you say that when this has 
been going on ever since the W agner Act has been in effect, the same 
language? Why should you suddenly take Mr. Leedom and put him 
in front of a committee here and accuse him of breaking the law which 
Congress enacted and has been in effect for 20 years ? 

Mr. Perrys. I am not accusing him of breaking the law. He is 
just construing the law to the best of his judgment. 

Mr. Ruopes. I say it is up to you to bring legislation out which 
clarifies the situation. 

Mr. Perkins. My only point is this: that the National Labor Re- 
lations Board cannot act as a legislative body. That is the function 
of this Congress. 

Mr. Grirrin. They have been wrong since 1935; is that right, Mr. 
Chairman ? 

Mr. Perkins. What is that? 

Mr. Grirrin. They have been wrong since 1935 ? 

Mr. Perxins. They never could 

Mr. Grirrin. Because they limited the jurisdiction ever since the 
Wagner Act. 

Mr. Perkins. Sure, gradually, but more so since 1953 and 1954. 
And that was done on a case-to-case basis in 1950, and in 1950 on cases 
affecting commerce, as I understand, they limited the jurisdiction on 
the cases that did not involve more than "$25,000, and then thereafter 
the jurisdictional standards—using your term—have been changed. 

Now, the two things that stand out in my mind are: Your budget i is 
as large now, larger “than it was in 1950, it is, I think, considerably 
larger—why the last new standards were adopted, and why the pro- 
visions of the Administrative Procedures Act were not followed. 
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Now I would like the witness if you could come in here by the com- 
mencement of the next session of the Congress with some suggestions 
as to just how far the National Labor Relations Board will go back 
and help us relieve the committee of this no man’s land problem 
and accept jurisdiction, if you will make a study and give us an idea of 
just how far you can go, and if you feel you can go all the way, how 

much more it will cost the Board to assume jurisdiction, and it will 
help us to solve this problem—lI know that we are not going to solve it 
at this session of Congress. 

Mr. Kearns. Would the gentleman yield ¢ 

Mr. Perkins. Yes. 

Mr. Kearns. You feel then, Mr. Chairman, this no man’s land situa- 
tion can be eliminated ? 

Mr. Lerpom. It can be eliminated by Congress. I do not think it 
can be eliminated by the Labor Board. 

Mr. Hotianp. Who created it in the beginning? The Labor Board 
created the noman’s land. 

Mr. Leepom. The Labor Board, of course, is a creature of Congress. 

Mr. Hotianp. Yes. But it was created by their rulings. 

Mr. Lrevom. From the very beginning, and for 22 years, the Labor 
Board has recognized its incapacity to handle all the cases that ap- 
peared to be its load under the act that Congress passed. Congress 
has sat by for 22 years and condoned that, so to speak, and not only 
has Congress condoned it, but all the courts that have spoken on the 
issue have condoned it. 

The Supreme Court has never said that we have the authority to 
limit our jurisdiction as we did, but the y have recognized that we have 
done it, and have never seen fit to say we could not do it. 

Now, then, to put the onus on the Labor Board I think is unfair. It 
is really a congressional matter. We are not trying to escape our 
share of the responsibility, and I have said that we will do what we 
can to alleviate the situation. We will continue our study and will 
be glad to come in with re ports, such as the chairman of this com 
mittee asks, but it is no solution to this big problem for the Labor 
Board to seriously consider taking over the whole field of labor- 
management rel: ations in the country. This, as I said before, might 
get down to the Labor Board adjudic ating the labor disputes in the 
saloon on the corner that has three bartenders. In a certain situation, 
that kind of enterprise affects commerce, because that fellow is going 
to buy a lot of whisky from some State besides the one he is operating 
in, and when he ceases to buy the whisky because he has a strike of 
his three bartenders, that is going to affect commerce. 

That is really a local enterprise, that somebody besides the Na- 
tional Labor Relations Board should adjudicate. 

Mr. Ruopes. Mr. Chairman, the kind of study I prefer to see the 
Board do is one along these lines: How can we take care of situations 
like that saloon—with three bartenders—on the corner, without hav- 
ing the Federal Government do it, and get the Federal Government 
out of that particular field, so the States know perfectly well they can 
enter it, and regulate labor disputes in industries of that size, smaller 
or larger. 

Mr. Perxtns. Will the gentleman yield to me ? 

Mr. Ruopes. Yes. 
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Mr. Perxins. The Chairman of the Board well realizes that the 

‘ases involved that give this committee more concern and give the 
people of this country more concern are the unfair labor practice 
cases and the representation cases, and there can be a line of demarca- 
tion; if that line can be drawn and the Congress can clearly define 
it, well and good, but what we need is a thorough study and we need 
to know just how far the National Labor Relations Board intends to go 
in helping us solve this problem, because it is unquestionable that the 
National Labor Relations Board has the jurisdiction that is not dis- 
puted by anyone, and I feel that your study will be helpful and I know 
that the members of this committee will certainly be willing to assist 
you in every way possible to get additional funds for a larger staff, if 
that will be necessary, because we have many constitutional problems 
involved among our own States if we undertake to draw a line in- 
volving intrastate commerce. 

Unless some of these States have so-called right-to-work laws, or 
little Taft-Hartley Acts, you have a jur isdictional question that may 
completely prevent us from solving the problem. 

Mr. Kearns. Mr. Chairman ? 

Mr. Perkins. Yes. 

Mr. Kearns. At that point I want to commend the Chairman of 
the Board. I think you are doing a fine job. I know how difficult it 
is to get capable people here in Washington, and I think the country 
owes you a great indebtedness for your sincerity and the performance 
that you have given in Washington. I am really very proud of you. 

Mr. Leevom. Thank you, Mr. Kearns. I think that is about the 
kindest statement I ever heard said about the National Labor Rela- 
tions Board. 

Mr. Hotitanp. As to what Mr. Kearns said about incapable people 
here in Washington, that goes for Congress, too. 

Mr. Rrropes. Speak for yourself, sir. 

Mr. Perkins. Are there any further questions of the witness? 

We have another witness here. 

Mr. Warp. Mr. Chairman, may I ask the witness one question ? 

Mr. Perkins. Yes. Go ahead. 

Mr. Warp. In regard to the statement made by Mr. Kearns a few 
moments ago, in New York State, could pos ssibly the jurisdictional 
problem, as mentioned that has arisen there, be a jurisdictional prob- 
lem within the union instead of a Jurisdictional problem of the Board ? 

Mr. Leepom. I wonder. The witness may have been referring to 
jurisdictional disputes between unions. 

Mr. Kearns. Yes. 

Mr. Lerpom. I am not sure. 

Mr. Perkins. Are there any further questions? Mr. Kearns? 

Mr. Kearns. I have no further questions. 

Mr. Perkins. Mr. Griffin ? 

Mr. Grirrin. I have no further questions. 

Mr. Perkins. Mr. Holland ? 

Mr. Hotnanp. I do not think the questions asked here were per- 
tinent questions against you as the Board chairman. 

Mr. Lrrpom. I have not been the least bit offended by anything 
that has been said here. 
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Mr. Perkins. I certainly did not intend, Mr. Chairman, to ask any 
questions that would offend you. I think it was mighty nice for you 
to volunteer to come here and give your testimony. 

Mr. Leepom. Thank you. 

Mr. Perkins. And assist us with this problem, and we have a big 
problem, especially in this field. 

Mr. Lerepom. That is right. 

Mr. Perkins. We will be looking forward to your study, helping 
us to find the solution. 

Mr. Leepom. I assure you you will have full cooperation from the 
Board. 

Mr. Perkins. Again I want to thank you for coming over here. 

Mr. Leepom. Thank you. 

Mr. Leepom. Mr. Chairman, on August 1, 1957, page 19 of the tran- 
script, it was requested that I furnish the figures of cases pending 
before the Board at the Board level. 

We havethat information. It isas follows: 


On July 1, 1957, a total of 434 cases were awaiting decision by the Board mem- 
bers. 

Of these 434 cases, 167 involved unfair labor practices and 267 were concerned 
with petitions for collective bargaining elections. 


And, Mr. Chairman, on page 23 of the hearing of August 1, 1957, a 
request was made that we submit names of Supreme Court cases bear- 
ing on the problem of State-Federal jurisdiction and a statement of 
what was held. 

We have that information. It is as follows: 


1. Allen Bradley v. Wisconsin Board (315 U. S. 740 (1942)): Mass picketing 
may be regulated by State. No conflict with National Labor Relations Act. 

2. Hilly. Florida (325 U.S. 588 (1945)): State registration and licensing stat 
ute, applied to unions and union organizers engaged in activity concerning busi 
nesses affecting commerce, conflicts with National Labor Relations Act and hence 
invalid. 

3. Bethlehem Steel Co. v. New York Board (330 U. S. 767 (1947)): State may 
not certify a bargaining representative for a unit of foremen in companies subject 
to the National Labor Relations Board’s jurisdiction, the NLRB having previ- 
ously determined that such units were inappropriate. 

4. LaCrosse Tel. Co. v. Wisconsin Board (336 U. S. 18 (1949) ) : State may cer- 
tify a bargaining representative for employees in an industry concededly in inter- * 
State commerce, and over which the National Labor Relations Board has asserted 
jurisdiction (citing Bethlehem). 

5. Auto Workers v. Wisconsin Board, Briggs Stratton (336 U. S. 245 (1949) ) : 
State has power to enjoin intermittent, unannounced work stoppages, since thes 
are neither prohibited nor protected by National Labor Relations Act. 

6. Algoma Plywood v. Wisconsin Board (336 U. 8.301 (1949) ) : State has power 
to regulate union-security arrangements, especially under section 14 (b) of Na- 
tional Labor Relations Act. 

7. Plankinton Packing Co. v. Wisconsin Board (338 U.S. 953 (1950)): Federal 
Act precludes State from providing a remedy for the discriminatory discharge of 
an employee in an industry affecting commerce, which would fall within section 8 
(a) (3) of the National Labor Relations Act. 

8. Auto Workers v. O’Brien (339 U. S. 454 (1950)): State law requiring a 
strike vote in conflict with National Labor Relations Act, and thus invalid insofar 
as it applies to industries affecting commerce. 

9. Bus Employees v. Wisconsin Board (340 U. S. 383 (1951)): Wisconsin 
law forbidding strikes in public utilities in conflict with National Labor Re- 
lations Act, and thus invalid insofar as applicable to industries affecting 
commerce. 

10. Garner v. Teamsters Union (346 U. S. 485 (1953)): State court lacks 
jurisdiction to enjoin peaceful picketing, of a business affecting commerce, where 
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it appears that such picketing falls within the purview of section 8 (b) (2) of 
the National Labor Relations Act. 

11. Building Trades Union v. Kinard (346 U. 8S. 9383 (1964)); State court 
injunction against secondary boycott activity reversed on authority of Garner, 
since there was no showing that petitioner had applied to Federal Board for 
relief or that it would have been futile to do so. 

12. Capital Service, Inc., v. N. L. R. B. (347 U. 8. 591 (1954)); Federal dis- 
trict court, in aid of its jurisdiction under section 10 (1) of the National Labor 
Relations Act, may nullify effectiveness of State court injunction regulating the 
sume secondary activity which was before the district court under sections 10 
(1) and 8 (b) (4) (A) of the National Labor Relations Act. 

13. United Construction Workers v. Laburnum (347 U. S. 656 (1954)): State 
has jurisdiction to award damages in a common law tort action for violence 
occurring in a labor dispute, even though the misconduct would also constitute 
un unfair labor practice under the Federal act. 

14. Weber v. Anheuser-Busch (348 U. 8S. 468 (1955)): State court may not 
enjoin, as violation of State restraint-of-trade law, peaceful picketing which 
appeared to be either an unfair labor practice under, or protected by, the 
National Labor Relations Act. 

15. General Drivers Local Union No. 89 v. The American Tobacco Co. (348 
LC. S. 978 (1955)): State injunction against refusal of common-carrier em- 
ployees to cross picket line reversed on the authority of Anheuser-Busch and 
bus employees. 

16. Teamsters Union v. New York, etc., Ry. (350 U. S. 155 (1956)): State 
court without authority to enjoin union activity which resulted in interference 
with “piggy back” operations of railroad, for railroad has standing to bring 
its complaint to the Federal Board. 

17. United Mine Workers vy. Arkansas Oak Flooring (351 U. 8S. 62 (1956)): 
State court may not enjoin peaceful majority strike for recognition even though 
striking union is not in compliance with section 9 (f), (g), and (h). Non- 
compliance does not limit rights guaranteed under section 7 of the National 
Labor Relations Act. 

18. Auto Workers v. Wisconsin Board (Kohler case) (351 U. S. 266 (1956) ): 
State court may enjoin picket line violence even though conduct is also an 
unfair labor practice under Federal act. 

19. Pocatello Bldg. & Constr. Trade v. Elle Constr. Co. (352 U. S. 884 (1956) ) : 
State-court injunction against picketing to compel the hiring of union members 
reversed on petition for certiorari (Anheuser-Busch cited). 

29. Retail Clerks v. J. J. Newberry Co. (352 U. 8. 987 (1957)): State-court 
injunction against so-called recognition picketing reversed on authority of 
Garner and Anheuser-Busch. 

21. Guss v. Utah Bd., Meat Cutters v. Fairlawn, San Diego v. Garmon (353 
U. S. 1 (1957)): State courts have no authority, absent cession under section 
10 (a) of National Labor Relations Act, to assert jurisdiction in cases where 
the Federal Board, although having legal jurisdiction, declines to assert it. 

Note. These cases hold that there is a ‘‘no-man’s land” when Board does not 
assert jurisdiction. 

22. Benz v. Compania Naviera Hidalgo (353 U. S. 138 (1957)): Federal act 
does not bar State suit for damages resulting from picketing of a foreign ship 
operated by foreign seamen, while ship was temporarily in an American port, 
even though American union participated in picketing. 

23. I. B. FE. W. v. Farnaworth (353 U. 8S. 969 (1957)): State-court injunction 
against picketing to compel employer to hire union labor, predicated on State 
right to work law, reversed on petition for certiorari (Garner and Anheuser- 
Busch cited as authority). 

24. Teamsters v. Kerrigan Iron Works (353 U. S. 968 (1957)): State-court 
injunction requiring employees of motor carrier to cross picket line at shipper’s 
plant reversed on petition for certiorari (citing Anheuser-Busch and American 
Tobacco). 


PENDING CASES WHICH THE CourT Has INDICATED IT WILL Review Next TERM 


25. United Automobile Workers v. Russell (352 U. S. 915 (1956) ): Certiorari 
granted. Issue: Whether State court has jurisdiction to award damages for 
loss of work incurred by employee as a result of union’s coercive tactics on 
picket line, notwithstanding that such coercion would also constitute an unfair 
labor practice under the National Labor Relations Act. 
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26. I. A. M. v. Gonzales (352 U. 8. 966 (1957)): Certiorari granted. Issue: 
Whether State court, in a suit by employee for wrongful expulsion from union, 
has jurisdiction not only to order the employee reinstated to union membership 
and to award damages on account of the wrongful expulsion, but also to award 
damages for the job discrimination resulting from the employee's loss of union 
membership. 

27. Staub v. City of Barley (352 U. S. 962 (1957)): Probable jurisdiction 
noted. Issue: Validity of municipal ordinance requiring union organizers to 
obtain a license, and to pay a license and other fees in connection with the 
solicitation of union members. 

Mr. Perrys. Thank you very much, Mr. Leedom, for that infor- 
mation. 

Mr. Leepvom. Thank you. 

Mr. Perkins. Mr. Ear] Bellew is the next witness. 

We have with us this morning Earl] Bellew, international repre- 
sentative of the United Brick and Clay Workers of America, AFL- 
CIO, who resides in Olive Hill, Ky. 

Mr. Bellew, identify yourself for the record. ‘Tell who you are. 


STATEMENT OF EARL BELLEW, INTERNATIONAL REPRESENTA- 
TIVE, UNITED BRICK AND CLAY WORKERS OF AMERICA, 
AFL-CIO, OLIVE HILL, KY. 


Mr. Betiew. I am an international representative of the United 
Brick and Clay Workers Union. I work in Olive Hill, Ky, are: 
The headquarters office of this international union is in Chicago, Il. 

Mr. Perkins. Your full name and address / 

Mr. Bettew. My full name is Earl Bellew, Olive Hill, Ky. 

Mr. Perkins. Mr. Bellew, you may go ahead with your statement 
concerning the problem you had with the National Labor Relations 
Board. 

Mr. Betitew. Mr. Chairman and gentlemen of the committee, in the 
summer of 1955, all of the employees of the Morehead Limestone Co., 
Inc., Morehead, Ky., came into the Brick and Clay Workers Union 
office at Olive Hill, Ky., and asked that we represent them. They be- 

came members, and were given a charter by the United Brick and Clay 
Workers of America International and became local No. 666. 

I immediately notified the employer that we wished to negotiate 
for a contract covering wages, hours, and other conditions of employ- 
ment. 

Upon receipt of my letter this employer discharged all of the em- 
ployees and told them they were discharged for joining the union. 

The employer refused to meet and discuss the issue. 

On September 15, 1955, I filed charges with the National Labor 
Relations Board, ninth region, Cincinnati, Ohio, alleging discrimi- 

natory discharge for unior. activity, and bad faith bargaining. 

The Board accepted the case for investigation. This became case 
No. 9-CA-975. 

The Board only investigated this case as far as commerce data was 
concerned. 
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On October 4, 1955, the Board declined jurisdiction by the following 

letter : 
NATIONAL LABOR RELATIONS BOARD, 
NINTH REGION, 
Cincinnati, Ohio, October 4, 1955. 

Re Morehead Limestone, Inc. Case No. 9-CA-—975. 
Mr. EArt BELLEw, 

International Representative, United Brick and Clay Workers of America, 

AFL, Olive Hill, Ky. 

Dear Mr. BELLEwW: This is to confirm our today’s telephone conversation in 
which I informed you my investigation indicates the company’s business is not 
sufficient to meet present Board jurisdictional standards. 

If you wish to withdraw the charge, you may do so by signing and returning 
the enclosed withdrawal request forms. You may keep a copy of the form for 
your file. If the withdrawal request is not returned to this office by October 11, 
1955, I intend to submit my report recommending dismissal on that date. 

Thank you for your cooperation in this matter. 

Very truly yours, 
Harotp M. KENNEDY, 
Field Examiner. 


Some 3 weeks later I received the following letter: 


NATIONAL LABOR RELATIONS BOARD. 
Re: Morehead Limestone, Inc. Case No. 9-CA-—975. 
UNITED BRICK AND CLAY WORKERS OF AMERICA, AFL. 
(Attention Mr. Ear] Bellew, International Representative. ) 

GENTLEMEN: The above-captioned case charging a violation under section 
8 of the National Labor Relations Act as amended has been carefully investi- 
gated and considered. 

It does not appear that further proceedings are warranted, inasmuch as it 
would not effectuate the policies of the act to assert jurisdiction at this time. 
I am, therefore, refusing to issue complaint in this matter. 

Pursuant to the National Labor Relations Board rules and regulations, you 
may obtain a review of this action by filing a request for such review with the 
General Counsel of the National Labor Relations Board, Washington 25, D. C., 
and a copy with me. This request must contain a complete statement setting 
forth the facts and reasons upon which it is based. The request should be filed 
within 10 days from the date of receipt of this letter, except that the General 
Counsel may, upon good cause shown, grant special permission for a longer 
period within which to file. 

Very truly yours, 
JAcK G. Evans, Regional Director. 

Registered mail. 

Carbon copies: General Counsel, National Labor Relations Board, Washing- 
ton 25, D. C.; Morehead Limestone, Inc., attention Mr. C. P. Caudill, president, 
Morehead, Ky. 


When I began asking questions of National Labor Relations Board 
investigators, they told me this company had done a $97,000 business 
in interstate commerce in the prior year, but the Board had changed 
their rules to whereby they must do a $100,000 business in interstate 
commerce. 

The Board’s dismissal of this case left all the employees with no 
jobs and no recourse for reinstatement. Our union began to strike 
and picket which continued for more than 7 months. 
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Kentucky has no law under which employees have any security, 
Kentucky has an industrial relations act that only applies to repre- 
sentation election and is on a voluntary basis. In other words, both 
the employer and the union must sign an agreement before an election 
can be conducted by the department of industrial relations. 

Kentucky has many small industries whose interstate business does 
not reach $100,000. A very large percentage of these factories and 
plants were covered prior to the time the Board increased the rules 
to $100,000. Prior to the Board's revision of their rules, some 80 
percent of these small industries were covered. Since the change in 
the Board’s rules, approximately 25 percent of all small business in 
Kentucky are denied coverage under the National Labor Relations 
Act. 

Mr. Perkins. At that point, tell the committee what you base that 
estimation on, and your connection with the labor movement that 
justifies you to make that statement. 

Mr. Bextew. In addition to being international representative, 1 
also hold the position of legislative chairman of the Kentucky State 
Federation of Labor. 

Through our department of research we have dug into this question 
quite a bit. 

We found that Kentucky has quite a few small industries, very 
small, a lot of them do business within the State, with very little 
business going into commerce, interstate commerce. 

When the rules were changed and raising the amount of business 
that must be done in interstate commerce before jurisdiction can be 
taken by the Board, we found that 80 percent of this small business, as 
we call it, whether it is individual plants or an individual factory, that 
had been covered before, about 25 percent of that is now denied cover- 
age because of the revision in those rules. 

Mr. Ruopes. Could I clarify that, Mr. Chairman ? 

Mr. Perkins. Go ahead and clarify it. 

Mr. Ruopes. In your statement here you say that before the juris- 
diction standards were changed, that 80 percent were covered. 

In the next paragraph you say that 25 percent are not covered after 
the change, which to me indicates that before the change 20 percent 
were not covered and after the change 25 percent were not covered. 
Is that what you intended to say there? , 

Mr. Bretiew. Yes; that is what I intended to sa 

Mr. Ruoves. You mean there has only been a 5 si ent change? 

Mr. Betiew. I am not saying that everybody has been denied 
coverage. It has not gotten to that point, but it could get to that 
point. 

Mr. Ruopes. Well now, all you are saying, then, is that the jurisdic- 
tional standards resulted in 5 percent of the small industries being 
taken out from on the Wationsl Labor Relations Board? 

Mr. Bettew. No; I said 25 percent, I believe. 

Mr. Ruopes. That is not what your statement says. 

Mr. Betiew. Are you looking at it right ? 

Mr. Ruopes. I do not know. Maybe I do not know what you 
mean. Iknow what yousaid. Yousay inthe third paragraph “Prior 
to the Board’s revision of their rules, some 80 percent of these smal] 
industries were covered.” So that means that 20 percent of them 
were not covered before the revision: Is that correct / 
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Mr. Bettew. Yeés; that is right. 

Mr. Ruopes. In the next paragraph you say “Since the change in 
the Board’s rules, approximately 25 percent of all small businesses in 
Kentucky are denied coverage under the National Labor Relations 
Act.” ; 

Then, before the change 20 percent of them were denied coverage 
and after the change 25 percent were denied coverage. 

Mr. Betiew. I am talking about 25 percent of the 80 percent. 

Mr. Ruopes. Then let us give the gentleman leave to amend his 
statement to clarify that, because 

Mr. Perxrns. I think he will clarify it himself, Mr. Rhodes, if you 
just give him time to make the observation. 

Mr. Ruopes. I will be glad to give him all the time the chairman 
will allow him. 

Mr. Perkins. Go ahead, Mr. Bellew, and clarify it for him. 

Mr. Ruopes. I think it is clarified now. What he meant to say here 
in this fourth paragraph was 25 percent of the 80 percent that had 
been previously covered, that 25 percent of that 80 percent are not 
covered now under the jurisdictional standards. Is that correct ? 

Mr. Bettew. That is correct; yes. 

Mr. Ruopes. I understand now. 

Mr. Betiew. I was not considering the other 20 percent that was 
not covered in the first place. 

Mr. Rupes. So that now 60 percent of the small industries would 
be covered ? 

Mr. Betiew. Yes. 

Mr. Ruopes. Under the jurisdictional standards as of now. 

Mr. Betiew. Yes. That is, approximate figures, of course. 

Mr. Ruopes. Yes. 

Mr. Bretitew. This 25 percent was operating with certifications by 
the National Labor Relations Board under the Board’s old rules. 

In other words, what had happened there over a period of years, 
there had been a lot of representation elections and a lot of certifica- 
tions. They were operating under those certifications. Now the 
change in the rules has set them aside. In other words, they are 
denied coverage. 

That is that 25 percent that I am talking about. 

Mr. Perkins. You used the term “change in the rules” where the 
Chairman of the National Labor Relations Board referred to it as 
“jurisdictional standards.” I intend to use your term “change in the 
rules.” When they changed those rules did that affect representation 
cases that had been pending before the rules were changed? In other 
words, did it have a retroactive effect ? 

Mr. Brettew. Yes; there was some. Some of those cases were 
affected. 

Mr. Perkins. You experienced some of that, did you? 

Mr. Betiew. Yes; that is right. 

Mr. Perkins. Where? 

Mr. Betiew. Our research department uncovered several of those 
cases. 

Mr. Perkins. Yes. 

Mr. Ruopes. Did you know at the time this Morehead case came up 
that there had been a change in the jurisdictional standards? 

Mr. Betitew. No,sir. 
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Mr. Ruopes. How many employees does the Morehead Limestone 
Co. have? 

Mr. Brettew. The Morehead Limestone Co. had approximately 37 
people working for them. 

Mr. Ruopes. And all of these people came to the office of the union 
and asked that you—— 

Mr. Bettew. Yes, sir. 

Mr. Ruopes. Apply to be the bargaining agent ¢ 

Mr. Betitew. That is right. 

Mr. Ruopes. Does that include the office workers or just the plant 
workers / 

It is my opinion as it is the opinion of many in Kentucky that labor- 
ing people have lost more by the Board’s changes in their rules under 
the administration of the National Labor Relations Act than they 
would have lost by all amendments that have been offered in Wash- 
ington since the enactment of the act in 1947. This situation has in 
effect placed these laboring people who have denied in the same posi- 
tion they were 25 years ago when they had no National Labor Relations 
Act whatever. 

Mr. Hotxianp. Mr. Bellew, what reaction did this have on those who 
had union contracts? Did it affect any of your union contracts? 

Mr. Breiiew. The ones that already had contracts, it did not greatly 
affect those except in this respect: in negotiation times the Federal 
Mediation and Conciliation Service has pointed out to us that they 
were not now in interstate commerce sufficient for them to take juris- 
diction. 

Therefore, they have denied us the conciliation service in negotia- 
tions in several cases. 

Mr. Perkins. Do you mean the Department of Labor, the Mediation 
and Conciliation Service, has declined to give you their services since 
these rules have been changed ? 

Mr. Betitew. Yes,sir. In several cases. 

Mr. Grirrin. Mr. Chairman, that is not the Department of Labor, 
I do not believe. 

Mr. Perkins. Yes; the Department of Labor. 

Mr. Hoxzianp. In other words, since you did not come under the 
rule of the Board, they felt they should not extend any services ? 

Mr. Bettew. That is right. 

Mr. Hotianp. Do you “have any mediation and conciliation in the 
State of Kentucky ? 

Mr. Bettew. Yes; we have some in the State. 

Mr. Perkins. I believe the consulting agency, the Mediation and 
Conciliation Service, is now independent of the Department of 
Labor. Is that correct, but we think of it as being connected with 
the Department of Labor ? 

Mr. Betiew. Yes, I think that is right. I do not think it is in the 
Department. 

Mr. Perkins. But when they changed the rules, the Conciliation 
Service then refused to extend their services to their union; is that 
correct ¢ 

Mr. Betiew. Yes, sir, in some cases, and in many cases I will say 
in Kentucky that has happened. 

Mr. Grirrin. Mr. Chairman, to clarify the record, as I understand 
it from the subcommittee counsel, the Labor Management Relations 
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Act of 1947 did make the Mediation and Conciliation Service a sepa- 
rate agency apart from the Department of Labor. 

Mr. Perkins. That is what I understand. 

Mr. Grirrin. I see. 

Mr. Perkins. Mr. Holland, do you have any further questions? 

You are not through, are you yet; go ahead and finish. 

Mr. Betiew. On this bit of information I have another case which 
is not exactly on this no man’s land that I wish to present to the 
committee. 

Mr. Perkins. Let the members interrogate you right now on this 
if they so see fit. 

Mr. Ruopers. I would just as soon let the witness go ahead and 
testify. 

Mr. Grirrin. I will wait, too, Mr. Chairman. 

Mr. Perkins. Go ahead. 

Mr. Ruopes. As I understand your testimony the State of Kentucky 
has no law under which these workers who were fired because of union 
activities can appeal to the courts of that State; is that correct ? 

Mr. Bettew. No, sir; they have no law. That is correct. 

Mr. Ruopes. I wonder if it would not be well for you and the 
other members of labor union movement to try and prevail upon the 
legislature of the State of Kentucky to do something about that 
rather than to worry too much about the National Labor Relations 
Board acting in instances where you have relatively small industry. 
Is that not best solved by the folks at home ? 

Mr. Beiiew. Sir, we have tried that, in the Kentucky Legislature, 
and, of course, that is why we came out with a voluntary act. The 
thing we are talking about here is that we once had services under 
the National Labor Relations Act and now it has been taken away 
from us. 

Mr. Ruopes. Well, of course, what I am saying is that if you ever 
should have had situations like this. I cannot see anything con- 
scionable at all about firing employees because they join a union. 
I think that is wrong. I think there should be some remedy available, 
but I am not sure it should be a Federal remedy. I think maybe it 
should be a State remedy. 

Mr. Hotianp. This voluntary act is not working very well, is it? 

Mr. Betiew. No, it has not. 

Mr. Ruopes. Apparently there are no volunteers. 

I just wanted to make that remark for the witness. If the witness 
has nothing further to say on the point, very well. 

Mr. Bettew. This bit of evidence, Mr. Chairman, goes to the-——— 

Mr. Perkins. Suppose you summarize this case. 

Mr. Bettew (continuing). Goes to the investigation of the National 
Labor Relations Board. 

Mr. Perkins. Yes. 

Mr. Betiew. Back in 1952, an employer by the name of Cambria 
Clay Products Co., at Blackfork, Ohio, attempted to set the United 
Brick and Clay Workers Union outside their plant. In other words, 
they attempted to break the union and told the employees that was 
what they intended to do. The union submitted to them for negotia- 
tions a proposal after having had a certification and a collective bar- 
gaining agreement there some 8 years prior to 1952. The company re- 
fused to meet with the negotiating committee and the union officials 
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for the purpose of negotiations and for more than 2 months they dis- 
charged people, continued to discharge them for their union activities, 
an unfair inher practice charge was filed and also a charge was filed 
for bad-faith bargaining. 

There was a hearing held before Trial Examiner John Eadie, in the 
unfair labor practice case. 

There were 101 people ruled reinstatement by the trial examiner’s 
report or, in other words, let me say, he recommended that 101 people 
be reinstated. 

The Board upheld the report of the examiner in substance but 
denied reinstatement to five individuals for misconduct during the 
strike. 

Neither the company nor the union filed an appeal but the company 
did fail to comply with the Board’s order. Thereupon, the Board 
made application to the Sixth Circuit Court of Appeals for enforce- 
ment. And as a result of the issue thus created, six additional em- 
ployees were found to be involved in misconduct and their rein- 
statement denied. As a result of this, 90 employees were entitled to 
reinstatement and made whole. 

Soon after the decision of the circuit court, the company sought 
“new evidence” and presented certain affidavits to the circuit court in 
order to obtain a remand for the purpose of ascertaining whether 
any other employees have engaged in misconduct. 

The affidavits presented to the sixth circuit court were impounded 
and when an effort was made to view them both by the general counsel 
of this union and by the Director of the Board at Cincinnati and 
subordinates, their application was denied. We found that the Law 
Enforcement Division of the Board at Washington had consented to 
the impounding of these affidavits and also consented that our exam- 
ination thereof be barred. 

Because of this, we were unable to make answer to these affidavits 
which we were firmly convinced were false and the legal department 
in Cincinnati were likewise prevented from investigating the alleged 
facts set forth in these impounded affidavits. 

Upon learning this, we made an investigation among the members 
and learned that they received from $50 to $500 each for signing 
affidavits. 

One individual stated that he had received more than $6,000 for his 
statement upon which a remand was obtained but would not give us 
an affidavit to that effect. 

Some of the investigators for the NLRB in preparing for the re- 
manded hearing, \ rerified the fact that one Theodore Fox had been 
promised $500 by the company for an affidavit but had only received 
$180. 

Another employee, Stanley Harris, stated to the Board’s investi- 
gators that he received $50 for his affidavit and others made like 
statements. 

Many of these individuals who gave these statements to the Board’s 
investigators reiterated that the allegations and matters contained in 
their respective affidavits were not true but they signed the same only 
because they needed the money. 

All of the foregoing affidavits and statements are in the files of the 
ninth regional bo: ard, 
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The application for this remand was made by the law firm of which 
the late Robert Taft was a member. The member of the firm who 
represented the company was the one who succeeded in convincing the 
Law Enforcement Division of the Board that the affidavits should be 
impounded with its consent. 

Before the remand was heard, and without good reason we charge, 
the personnel at the ninth regional board was changed and one Ryan 
became the director. There is not a question in our minds that the 
Taft firm was instrumental in making or effecting this change. 

After the change of personnel at the Board, new investigators were 
sent out and they came to Blackfork without advising the union as 
had been the practice theretofore. Though the affidavits aforemen- 
tioned were in the files of the Board as well as all of the facts, the new 
investigators undertook to reinvestigate the matter for reasons best 
known to them or to Mr. Ryan, the director. The investigation made 
subsequent to the change in personnel resulted in an 8-page report 
dated July 11, 1956. 

Mr. Chairman, I have copies of that report sufficient for the mem- 
bers, I believe. 

Mr. Ruopes. W hy do you say they reinvestigated for reasons best 
known to them? You were not satisfied with the situation as it was, 
were you ? 

Mr. Betiew. Yes, sir. 

Mr. Ruopes. You were satisfied with the affidavits that were filed in 
court 

Mr. Bettew. Oh, no. 

Mr. Ruopes. And the decision of the court and everything like 
that ? 

Mr. Betiew. No, no. 

We had won this case. The Board had upheld it. The Sixth Circuit 
Court of Appeals had upheld it. Then these new affidavits that were 
introduced caused a remand. During this time there were changes in 
the personnel of the board and in their investigation they investigated 
by contacting the company instead of the employees. 

Mr. Ruopes. The remand was for the purpose of determining 
whether or not other employees had acted in such a way during the 
strike as to deny them reemployment. 

Mr. Bettew. That is right. 

Mr. Ruopes. Was not that the situation? There was no remand 
as to the employees who had already been found guilty of such 
action. 

Mr. Bettew. No, no. 

Mr. Ruopes. Their case was not under consideration. 

Mr. BetLew. No. 

Mr. Ruopes. That was the reason for the remand, though, other 
employees were in that same class. 

Mr. Bettew. Yes. That is right. 

Mr. Ruopes. And you say that the affidavits under which the case 
was remanded was false. 

Mr. Bettew. That is right. 

Mr. Ruopes. And they were impounded in the sixth circuit. 

Mr. Bettew. That is right. 

Mr. Ruopes. Now, I ask you again why would you object to the 
regional office of the NLRB reinvestigating if you yourself were 
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satisfied that the affidavits were false and the investigation informa- 
tion on which the case was remanded were false? Would you want 
the false affidavits to stand ? 

Mr. Bettew. No. We only objected to the reinvestigation in the 
manner the new Board personnel did it. In other words, they left 
us out of the investigation. They did not contact the people that 
were involved. The information they obtained had to come from 
the company. 

Mr. Perkins. You mean they did not contact the union, is that what 
you are saying ? 

Mr. Brtiew. They did not contact the employees directly involved. 

Mr. Ryan. May IL ask questions, Mr. Chairman. 

Mr. Perxins. Yes. 

Mr. Ryan. Mr. Bellew, I was director when that investigation was 
conducted, and we have affidavits in those files of the people involved. 
So when you make a statement like that it is a little contrary to fact. 

Mr. Betiew. That’s right. You have the affidavits in your file, 
that is right. 

Mr. Ryan. That is right, we do. 

Mr. Betitew. That is what I am saying here. You also have the 
affidavits that I have referred to where these fellows told your in- 
vestigator that they got so much money for these affidavits they gave 
for the purpose of the remand. Is that not right? 

Mr. Ryan. “—e Chairman, what are we trying to prove here? 

Mr. Perkins. I never knew this man was there (referring to Mr. 
Ryan) that ia ame was coming up in any way. 

‘Mr. Ruopes. I mean it is something to try and find out what the 
facts are of various things involved, and it is another thing to review 
a court case. I do not really believe we are in any position to do that. 

Mr. Perxrys. His point is that the National Labor Relations 
Board—go ahead and explain after it was remanded what happened 
to it? 

Mr. Betiew. The point is that we were forced to settle that case. 

Let me finish asI gothrough. I believe I can best do it that way. 

In that report, it was stated that one Antonio Diandre “refused 
on August 7, 1952, to undergo a physical examination as a condition 
precedent to reinstatement.” 

This document that I have just passed out dated July 11, 1956, is a 
document given to my attorney or my general counsel of brick and 
clay workers by the ninth regional investigator. 

The first name at the top of the page 2: “Antonio Diandre—refused 
on August 7, 1952, to undergo a phy: sical examination as a condition 
precedent to reinstatement.” 

Now, as to that statement and in contacting these individuals this 
is the Board’s investigation, this report that I am reading from dated 
July 11, 1956, this is the one that I am talking about, the. new person- 
nel came in and made after the remand by the court of the Cambria 
Clay case. 

I have an affidavit from Mr. Diandre that is mentioned at the top 
of page 2 in that document. 

Mr. Chairman, I believe I have copies enough of that affidavit 
to go around to all the members. 
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I would like to read the affidavit, please. 


STATE OF OuI0, County of Jackson, 88: 

Antonio Diandre, being first duly sworn, says that I was never offered rein- 
statement at the Cambria Clay Products Co. plant at Blackfork, Ohio, since 
the strike in April 1952, nor did the company or anyone connected with the 
company ever ask me to undergo a physical examination as a condition prece- 
dent to reinstatement. 

The statement in the July 11, 1956, document, concerning the Cambria Clay 
Products Co., case No. 9-CA-474, is false. 

My case was presented before a trial examiner who rules that I should be 
reinstated and paid for time lost; this was upheld by the Washington board 
and the Sixth Circuit Court of Appeals, Cincinnati, Ohio. 

The question referred above was never raised by the company at any time. 

And further affiant saith not. 

ANTONIO DIANDRE. 

Now, what I am saying is this: that the investigators of the Board 
did not contact Mr. Diandre, who was a along with several 
other people. They did not for reasons probably best known to them. 

Mr. Ruopes. Well, Mr. Bellew, you said that twice now. Suppose 
they had contacted him. They have an affidavit on one side that he 
was asked to take a physical and did not do it. 

Suppose he had given an affidavit to them like this on the other side. 
What would the examiner have done? He has an affidavit that says 
one thing and another affidavit that says another. 

Mr. Betitew. Well, I do not know if he has an affidavit on this or 
whether the company told the investigator that. 

Mr. Ruopes. I ask you what would he have done if that had hap- 
pened. He would have taken it to court, would he not, and have had 
the judge decide. 

Mr. Bettew. He would have taken the remand case to hearing. 

Mr. Ruopes. Is that not exactly what happened? Did the sixth 
circuit not—— 

Mr. Bettew. No; it is not. 

Mr. Ruopes. The affidavit of Mr. Diandre says the sixth circuit de- 
cided that the other affidavit-was false, and they upheld his case, and 
he was given time loss and reinstated. 

Mr. Bettew. Well, I do not believe that you quoted that right. 

Mr. Ruopes. You just handed me this out. That is what it says 
in the second paragraph. 

Mr. Bettew. Yes. He says— 
the statement in the July 11, 1956, document, concerning the Cambria Clay 
Products Co. case No. 9—C-474, is false. 

My case was presented before a trial examiner who ruled that I have to be 
reinstated and paid for time loss; this was upheld by the Washington board 
and the Sixth Circuit Court of Appeals, Cincinnati, Ohio. 

He is talking about the case there before the remand. 

Mr. Ruopres. What was decided on the remanded case ? 

Mr. Brettew. The Board decided that we should make settlement, 
and there was never a remand hearing. 

Mr. Ruopes. The Board cannot decide that you should make a set- 
tlement. 

Mr. Beriew. In this case I will say that the Board did decide we 
make a settlement. 

Mr. Ruoprs. Do you have any evidence to back up that statement? 
That is a pretty serious statement, Mr. Bellew. 
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Mr. Bettew. Yes; I do. 

Let me say this: The Board—well, I will not say the Board—TI will 
say Mr. Ryan 

Mr. Perkins. Well, just use—go ahead. 

Mr. Betiew. Stated to my attorney, Mr. Nathan Duff. 

Mr. Ruopes. Were you present ? 

Mr. Betiew. I was present; yes, sir. 

My secretary-treasurer, Mr. William Tracy, of Chicago, IIl., and 
myself, in the office of the regional board at Cincinnati, that if he 
went to a remand hearing that he was going to drop some 25 people 
or recommend that they be dropped and their cases not be processed. 
Every key person in that local union, including all the local officers, 
the negotiating committee, was among that 25 people. 

Mr. Ruopes. Where did this conversation take place ? 

Mr. Betxiew. In the office of the regional director, Cincinnati, Ohio. 

Mr. Ruopes. Cincinnati ? 

Mr. Bettew. Right. 

Mr. Ruopes. And who was present? Were you and Mr. Ryan and 
the 

Mr. Bettew. Nathan Duff, chief counsel of the Brick & Clay Work- 
ers whom this document is addressed to, and Mr. W. M. Tracy, 1550 
West 95th Street, Chicago, Ill., secretary-treasurer of the international 
union. 

Mr. Ruopes. Was anybody else present ? 

Mr. Bettew. I believe there was another fellow. I do not recall 
his name just now—some of the personnel of the Board. I believe he 
was an investigator. 

Mr. Ruopes. Somebody who worked for the Board ? 

Mr. BrtxEw. I believe so; yes, sir. 

Mr. Ruopes. And this you say occurred about what date ? 

Mr. Bettew. This occurred in the summer of 1956. I believe it was 
about August. 

Mr. Ruopes. You mean 1956. 

Mr. Bettew. Yes; 1956. 

Mr. Ruopes. That would be just about a year ago. 

Mr. Betitew. That is right. 

Now, due to this we were forced into a settlement because our local 
union was being dropped there by the Board’s recommendation to drop 
these people. It was immediately after we had that meeting that we 
obtained a copy of this document here. My attorney gave me a copy 
of this document, showing why, that they were going to drop them. 

Now in most of these cases such as Diandre, and Kenneth Craddolph, 
Richard Jackson, we discussed them with personnel of the Board on 
that day. We discussed the reasons the investigator had found which 
were the reasons they were giving us for rec ommending that they were 
going to drop these people ‘if we went to remand he: aring. 

So by dropping these people and dropping all of the key people 
out of that local union, what we want in the remand, if these people 
were going to be out to start with, did not mean too much to us. 

Mr. Ruopes. As a result of the negotiations were all 25 of these 
people dropped ? 

Mr. Betiew. Yes, sir. 

Mr. Ruopes. And you settled the case on that basis? 


Mr. Betiew. Yes. 
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Mr. Ruopes. That 25 employees would be discharged who had pre- 
viously been declared O. K. for reemployment. 

Mr. Betiew. Yes, sir. We settled it for the reason that we were 
able to negotiate some back pay for some of these people out of the 
settlement, that were dropped, even though they did not reinstate 
them. 

Mr. Ruopes. Everytime I settled a case, I have gotten something in 
return. 

If I understood you correctly you said that Mr. Ryan said that he 
was going to recommend that these be dropped. 

Mr. Bettew. That is right. 

Mr. Ruopes. Then you went ahead and settled on the basis that 25 
employees be dropped. What did you gain by settling ? 

Mr. Betitew. The only thing we gained was some pay in the settle- 
ment for fellows like Antonio Diandre, and many others, that we 
would not have gotten at all had we went on to the remand because it 
was dropping these people out—in other words, there was some 10 or 
15 of these people that were being dropped out of the 25 that got 
some back pay by us agreeing to a settlement. 

Mr. Ruopes. Of course, the case after having been heard on the 
remand would again be appealed presumably to the sixth circuit, 
would it not, before it went to Washington ? 

Mr. Bettew. Well, probably so. 

Mr. Ruoves. The sixth circuit retained jurisdiction of the case. 

Mr. Bettew. Thatisright. But these 25 

Mr. Ruopes. Iamataloss. Go ahead. 

Mr. Betitew. But these 25 people would not have been in it had 
they been dropped by the National Labor Relations Board at the 
remand hearing. 

Mr. Ruopes. Well, I would have assumed that the reason for appeal- 
ing the remanded case would be to dispute any order dropping those 25 
people. 

Mr. Betiew. Our attorney informed us that we did not have a right 
to appeal because of the fact that we had been dropped out of that 
case as nobody appealed and the Board went to the court to enforce 
their order. ‘The Board had the sole jurisdiction over the appealing, 
you see. 

Mr. Hotianp. The strike started April 6, 1952. 

Mr. Bettew. Right. 

Mr. Hotianp. Did you get a new contract with the company ¢ 

Mr. Bettew. No,sir. As a result 

Mr. Houtianp. There is no union there now ? 

Mr. Bettew. No union there. 

It broke up completely by this action I am talking about here today. 

Mr. Ruopes. Can you tell us how many of these employees have 
finally been rehired ? 

Mr. Be.titew. Well, there has been several of them rehired, but 
there was quite a few of them that were rehired at the time of the 
strike and put back in as strikebreakers, as we called them. I do not 
know the exact number that was rehired, but there were quite a few of 
them rehired, and that was, of course, with the understanding that 
they were not to have anything to do with the union. 

Mr. Perkins. That concludes your statement, does it, Mr. Bellew? 

Mr. Betiew. No. 
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I have on the same page 2 of the July 11, 1956, document the name 
of Kenneth Craddolph, about the third name down. The investi- 
ator of the Board states here that he was “Fired April 4, 1952, al- 
egedly for cause. Regardless of merit, he is debarrred under section 
10 (b) of the act, as amended.” 

I want to state that in the hearing before Trial Examiner John 
Aedie, the company did not take a position that this man had been 
fired. This is the first time that this ever arose and this was in the 
new investigation after the remand. 

I have a statement here from Kenneth Craddolph. 

Mr. Perkins. Go ahead. 

Mr. Betiew. I have a statement here, Mr. Chairman, from Ken- 
neth Craddolph, which is an affidavit to the effect that he was never 
fired by anybody at any time. 


STATE OF OHIO, 
County of Franklin, ss: 

Kenneth Craddolph, being first duly sworn, do hereby make the following 
statement. 

The statement made in the July 11, 1956, document, in case No. 9-CA-474, is 
false. This statement was that I was fired on April 4, 1952, before the strike 
of April 7, 1952. 

I wish to state that I was never fired by this company and should not have 
been denied reinstatement and back pay. 

Neither was this question ever raised before the hearing or trial examiner 
by the company, as the record of this hearing will show. I offered to return to 
work unconditionally on August 7, 1952, at the end of the strike, but was never 
reemployed by the company. 

The trial examiner ruled that I be reinstated and paid for all time lost. This 
was never challenged by the company in any hearing. Now the National Labor 
Relations Board investigator says I am debarred under section 10 (b) of the 
act. I wonder what kind of law this is? 

And further affiant saith not. 

KENNETH CRADDOLPH. 


At the bottom of page 5 of the document dated July 11, 1956, 
that I am referring to, the last name on that page, “Richard Jackson— 
official records establish that he pleaded guilty and was fined for 
threatening a violence upon Nelson Howell, company em- 
ployee, on July 27,1952.” 

I have an affidavit here from Mr. Jackson, with copies for the 
committee. 


STATE OF OHIO, 
County of Jackson, 8s: 


Richard Jackson, being first duly sworn, do hereby state that the statement 
opposite my name in the July 11, 1956, document prepared by the NLRB in- 
vestigator in case No. 9-CA-474 is false. 

I did not plead guilty and was not fined by any court, no such charge was 
ever made by the company during the hearing before the trial examiner. 

I was ordered reinstatement with back pay. This was upheld by the Wash- 
ington Board and the Sixth Circuit Court of Appeals at Cincinnati, Ohio. 

Now I have been dropped from the case and denied reinstatement by NLRB 
investigators. 

And further affiant saith not. 

RICHARD JACKSON. 


Mr. Ruopes. Mr. Chairman, when we started these hearings, the 
scope of the hearings was supposed to be to try to discover the no 
man’s land between what existed—— 

Mr. Perkins. I agree with you. 
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Mr. Ruopes. The first statement made by this witness I thought 
was very relevant. 

Mr. Perkins. Yes. . 

Mr. Ruopss. It certainly covered the field of no man’s land. The 
second statement I am at a loss to know how we got into it and, sec- 
ond, what he expects us to do about it. 

Now, if we were in the process of investigating the whole pro- 
cedure of the Board then certainly it would be a very relevant state- 
ment. But I may ask the witness right now: What do you think as 
a committee of Congress we can do about this particular Cambria 
case that you have now brought up ? 

Mr. Bettew. Well, sir, there is no doubt that you cannot do any- 
thing about this particular case. 

Mr. Ruopes. Very well. What can we do to prevent future cases 
happening ¢ 

Mr. Betiew. But it was my idea that some action should be taken 
to prevent future cases. 

Now, if the Board is going to rely upon statements as they did in 
this document here and deny a lot of our people, and we have no 
recourse, then we think that that is going pretty far. In other words, 
something should be done by the Congress to whereby——— 

Mr. Ruopes. That is the first case, the first case that you presented, 
the Morehead Limestone case. 

Mr. Bettew. No. I am talking about the Cambria Clay case. I 
am saying this 

Mr. Ruopes. I do not recall. There is not anything in the law that 
I know of that would deny those people a hearing in the Cambria 
Clay case. If the union settled the case, then whether they did it 
rightly or wrongly is nothing that a Member of Congress can take 
cognizance of. In other words, we cannot legislate courage into peo- 
ple. All we can do is give them a remedy. If they do not choose to 
use the remedy there is not much more we can really do about it, is 
there ? 

Mr. Betiew. I think so. You see when we go into a remand case, 
the General Counsel of the National Labor Relations Board is pre- 
senting this case; if they recommend to the trial examiner that these 
people be dropped before any evidence is heard, then where does that 
leave us? We do not have any recourse from there. 

Mr. Ruopes. There has to be some hearing or determination first 
that these people who were dropped are to be dropped. 

Mr. Betiew. That is right. 

Mr. Ruopes. Now you say dropped from the case. 

Mr. Betitew. That is right. 

Mr. Ruopes. What I presume you mean is dropped from employ- 
ment, found not to be entitled to reemployment. 

Mr. Bettew. That is right. 

Mr. Ruopes. Is that what you mean? 

Mr. Betitew. That is right. 

Mr. Ruopes. There has to be some evidence presented, something in 
the way of a determination that they are not to be employed. 

In other words, they are just like a person who is before the bar 
of justice; they are presumed to be innocent and reemployable until 
they are found to be guilty. 
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Mr. Bettew. That is right and what we are saying, but we have 
found that the statements given to the Board investigators here that 
most of them were wrong. The Board investigator has used them. 

Mr. Ruopes. May I remind you again, you are before a committee 
of Congress. 

Mr. Bettew. Yes. 

Mr. Ruopes. If they are wrong, then that is something that the exec- 
utive department has to do with. We cannot pass laws keeping peo- 
ple from making wrong statements. If we could this would sure be 
a wonderful world. 

Mr. Brttew. Yes, but we are wondering why these investigators 
of the Board have taken evidence that they could have obtained only 
in a one-sided deal, told us they were going to drop 25 people based 
solely on that. 

Mr. Ruopes. And of course, Mr. Bellew, we had people before this 
committee just as angry because they took statements from the union 
and not from the company, because the sword cuts both ways. 

Again, I say, I do not know of anything we can do with this partic- 
ular case, Mr. Chairman. 

I suggest the House is now in session. 

Mr. Perkins. Let us wind this up now. 

Would you like to interrogate him right now, Mr. Ryan? 

Mr. Ryan. I would like to inter rogate the witness. 

Mr. Ruopes. We have a rollcall. 

Mr. Perkins. Can you do it in 10 minutes? 

Mr. Ryan. I do not want to take your time. 

Mr. Perkins. If you can do it in a few minutes, go ahead and 
do it. 

Mr. Ryan. I would like to ask you a few questions, perhaps. 

Mr. Bellew, the Cambria case was remanded by the Sixth Circuit 
Court of Appeals to take further evidence in regard to participation 
of violence in the strike that occurred, at Cambria Clay, is that not 
a fact ? 

Mr. Bettew. That is right. 

Mr. Ryan. All right. 

Now when I talked to you and to your lawyer and to Mr. Tracy, 
the secretary, I pointed out to you that with respect to people who 
themselves had given us affidavits, that they were involved in vio- 
lence that we could not in good conscience go to trial and defend 
them when they themselves admitted that they engaged in these acts 
of violence; is that not right? And that with regard to those people 
we were very doubtful that in the remand that we would be able to 
sustain reinstatement for them; is that not right? 

Mr. Bettew. That is right—— 

Mr. Ryan. And furthermore—— 

Mr. Bettew. But I would like to explain 

Mr. Ryan. Mr. Bellew—— 





Mr. Betiew. A little further there if you do not mind? 

Mr. Ryan. Yes, sir. 

Mr. Betiew. I believe we called your attention at that time to the 
situation of Antonio Diandre, Richard Jackson, Kenneth Craddolph, 
and these people. I think that we told you that they denied what you 
had in your document and said they had not been contacted by your 
representative. 
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Mr. Ryan. With respect to many of those that you have mentioned, 
Mr. Bellew, they were included in the settlement which provided 
$50,000 in back pay to these people that you are talking ‘ieat and 
provided reinstatement to those who themselves in any instance where 
we did not have conclusive proof that they were engaged in violence— 
I refused to accept the mere statement of the company that this man 
eee be disqualified because we think he was engaged in violence. 

said with respect to anyone who is alleged to have been disqualified 
. ‘cause of violence, I would have to have an admitted—I would not 
rely on any statement that he did unless he himself admitted it. 

Our investigators went and interviewed your people, Mr. Bellew. 
We did not go to the company. We went to your people out in the 
area where this Cambria Clay Co. operates, and we took affidavits 
from them, and they admitted that they were present, at, for exam- 
ple, one area of an ambush where a great number of people collected 
and ambushed some workers in the plant during the course of the 
strike. We have affidavits from some of these people that were 
dropped that they were present during that ambush and participated 
in it. 

Would you have the United States Government going in and insist- 
ing that those people be put back to work regardless of the fact that 
they had participated in an ambush where three workers in the plant 

“ame very senate getting killed in their returning and which the 
Board found to have occurred and which the oad is its initial de- 
cision disqualified everybody that the record identified. 

The Board said. in its decision, that there were about 35 people 
present. 


Those who are identified in this record we disqualify from reinstatement. 


They proceeded to disqualify them. 

Then, when the sixth circuit remanded it back, it was to take further 
evidence to find out who else in that group of 35 could be identified. A 
considerable number of those men who were present did identify 
themselves to our investigators by affidavit and said, “Yes; we were 
present.” 

Mr. Bettew. The people that I am talking about 

Mr. Ryan. Mr. Diandre, incidentally, let us talk about him for a 
minute. Mr. Diandre was given $5,000 in back pay pursuant to this 
$50,000 settlement. I have never heard one word of complaint from 
Mr. Diandre about it. Mr. Diandre today is an ill man. He is 
crippled up and would not be able to work, as I understand it, for 
Cambria Clay or for anybody else requiring the heavy type of work 
that is done in aclay mill, ina brick and clay mill. 

Mr. Betiew. The only thing, Mr. Ryan, we were asking for was a 
chance to have the same thing you are ‘talking ¢ about heard by a trial 
examiner where we would have the right to put in our side of the 
evidence and to hear what the other side said. Instead 

Mr. Ryan. You could have achieved that very thing by refusing 
to sign that stipulated settlement in the beginning. 

Mr. Bettew. Absolutely. 

Mr. Ryan. You know you could, and your attorney knew. 

Mr. Bettew. And excluding the 25 people. 

Mr. Ryan. They would not have been excluded. Your attorney 
could have insisted they be put on the witness stand and listened to, 
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and all this violence that occurred in the strike would have been 
spread on the pages and these fellows would have been asked about 
the violence. hey had already given us affidavits saying they had 
been participants in this violence. But you say now you would rather 
not have settled it, but would have gone ahead and tried the case. 

Mr. Bettew. That is r ight. 

Mr. Ryan. You could ‘have done it, Mr. Bellew. You signed the 
agreement, you accepted the $50,000, reinstating them. There were 
66 out of about 92 people reinstated. There were some 17 or 18 who 
were long since reached the age of retirement or for health or one 
reason or - another, who gave us “affidavits that they did not want to go 
back to work for Cambria Clay. 

There were still others in that group who said that “we have better 
jobs elsewhere and we are not interested in reinstatement.” So, it 
narrowed down to a pretty small group that might have wanted to 
go back to work but were disqualified because of v iolence. 

The others, who did not go back pursuant to that settlement, made 
the decisions themselves and said, “We do not want to go back to work 
for Cambria Clay, and we have better jobs elsewhere.” Other men, 
70, 73, 74 years old, said, “I have been retired on social security. I do 
not want to go back.” ‘But any incident where there was back pay 
involved, even those men got that pay. Isthat not correct? 

Mr. Bettew. Not 

Mr. Ryan. Is that not correct, Mr. Bellew ? 

Mr. Bettew. Not exactly; no, sir. These 25 people you said you 
were going to recommend that they be ces if we went to the 
remand hearing. Did any of them give you an affidavit that they did 
not want to be reinstated, and so forth? "Where did the evidence come 
from that there was misconduct and violence ? 

Mr. Ryan. That was established in the first proceeding even before 
the Board. They found that there was a great amount of violence in 
that strike and that some of your union people participated in it. 

There were 35 in one incident, and they were not identified in the 
record except with respect to certain named persons. We excluded 
them from reinstatement because they disqualified themselves. Our 
investigation following the remand, which was to take further evi- 
dence on violence, resulted in still further people identifying them- 
selves to us as participants in the same violence. 

Do you think the circuit court would have been interested in ignor- 
ing further evidence of violence and further identification of people 2 

Mr. Betiew. The trial examiner did not drop anybody in his recom- 
mendation after hearing the case. The Washington Board dropped 
five people. 

Mr. Ruopes. Mr. Chairman 

Mr. Bettew. The circuit dropped six. 

Mr. Ruopes. That was a call. 

While we still have a quorum here, I am going to ask unanimous 
consent, due to the fact that we have to adjourn right away, that the 
counsel, if he so desires, may have time to prepare written interroga- 
tories to present to Mr. Bellew, with the answers to be returned, and 
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it may be in order that they be included in the record if this com- 
mittee desires to do so. 

Mr. Perkins. All right. 

Mr. Ruopes. I feel that the whole matter is completely irrelevant 
to this scope of the inquiry. I resent having to sit here for an hour 
and listen to things that are irrelevant, but, due to the fact that the 
nature of the thing is such that we cannot very well strike it from the 
record, I am not going to suggest that it be stricken. I certainly feel, 
however, that the counsel should have every right to defend himself 
from the charges that have been made. 

Mr. Perkins. Without objection. 

The subcommittee will recess, subject to the call of the Chair. 

(Thereupon, at 12:20 p. m., Tuesday, August 6, 1957, the subcom- 
mittee recessed, subject to the call of the Chair.) 
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TUESDAY, MAY 27, 1958 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON LABOR- MANAGEMENT RELATIONS 
OF THE COMMITTEE ON EDUCATION AND LABOR, 
Washington, D.C. 

The subcommittee met at 10: 15 a. m., pursuant to notice, in room 429 
of the House Office Building, Hon. Carl D. Perkins (chairman of the 
subcommittee) presiding. 

Members of the subcommittee present: Representatives Perkins, 
Holland, Teller, Kearns, Rhodes, and Griffin. 

Members of the full committee present: Representatives Bailey, 
Landrum, Metcalf, Roosevelt, Dent, Frelinghuysen, Nicholson, Ayres, 
Haskell, and Lafore. 

Also present: Fred G. Hussey, chief clerk of the full committee; 
Charles M. Ryan, general counsel; Kennedy W. Ward, assistant gen- 
eral counsel; Russell C. Derrickson, chief investigator, and Melvin 
Sneed minority clerk. 

Mr. Perkins. The subcommittee will be in order. 

This morning we are glad to have with us the Secretary of Labor, 
Secretary Mitchell, who is here to give us the views of the adminis- 
tration on various labor-management proposals. 

You may proceed, Mr. Secretary, in any manner you see fit. Weare 
glad that you are here. 


STATEMENT OF HON. JAMES P. MITCHELL, SECRETARY OF LABOR, 
ACCOMPANIED BY STUART ROTHMAN, SOLICITOR OF THE DE- 
PARTMENT OF LABOR 


Secretary Mircnevit. Thank you very much, Mr. Chairman. I 
have a prepared statement here which I would like to read, and then 
go tothe oe thereafter. 

I am pleased to have this opportunity to discuss with this commit- 
tee the proposals made by the President to Congress last January for 
legislation to provide greater protections for the rights of individual 
workers, the public, and management and unions in labor-management 
relations. 

The House bills which would implement the recommendations of 
the President are H. R. 10235, H. R. 10236, H. R. 10248, H. R. 10272, 
H. R. 10273, and H. R. 10274. 

Since the presentation of this program by the President and intro- 
duction of the administration bills, many proposals have been intro- 
duced in the Congress designed by their sponsors to correct the abuses 
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in the area of labor-management relations which are obvious and re- 
pugnant to all of us. 

None of these other bills, in my opinion, are as reasonable or as well 
balanced in their approach to the problems that exist as the program 
in this area proposed by the President. 

When the debate has ended and the smoke of controversy has been 
dispersed, it is my belief that the legislation that will emerge will be 
in most respects the legislation recommended by the President. 

The President’s proposals are an approach to the problem of cor- 
ruption and abuse of power in labor-management relations around 
which moderate men who desire corrective and not repressive legis- 
lation can rally. 

My mail indicates to me that the public throughout the country 
is aroused and expects legislative action by the Congress in the areas 
covered by the administration’s program. Newspaper comment also 
indicates that it has wide public approval. 

The New York Times described the President’s program as “a 
model of high statesmanship” and as one “designed to prevent abuses, 
not to impose direct Government control.” 

The Washington Star said : 

The administration has presented to organized labor a legislative program 
designed to help labor itself, as well as to guard broader public interests. 

The St. Louis Post-Dispatch described the administration’s pro- 
gram as “intelligent” and “enlightened.” The Philadelphia Inquirer 
spoke of it as one which “would deal with situations that have long 
needed correction.” 

The Charlotte (N. C.) News said that the program would leave the 
responsibility for keeping unions on the— 
straight and narrow path * * * precisely where it should be—in the hands of 
the membership. 

Favorable editorials also appeared in, among others, the Newark 
(N. J.) News, Pittsburgh Press, Wichita (Kans.) Eagle, and the 
Dayton (Ohio) Journal Herald. 

In his labor message to the Congress of January 23, 1958, the 
President stated, and I think we will all agree with this, that the 
American public needs reassurance : 

1. That the funds which are set aside for the benefit of working men and 


women in health, welfare, and pension plans are accounted for; 
2. That the moneys which are contributed by workers to union treasuries are 


being used solely to advance their welfare ; 

3. That organizations in which working people associate together voluntarily 
to improve their status through collective action will be administered in such 
fashion as to reflect their will ; 

4. That working people are more fully protected from dealings between repre- 
sentatives of labor and management which have the effect of preventing the full 
exercise of their rights to organize and bargain collectively. 

Mr. Perkins. At this point, Mr. Secretary, I would like to make 
the observation that the subcommittee of which I am chairman does 
not have jurisdiction over welfare funds because that subject matter 
has been retained by the full committee. 

However, inasmuch as many of the full committee members are 
here today, we certainly will be glad to receive your views on that 
subject matter, in the absence of the chairman of the full committee. 
But, there is a special subcommittee set up by the chairman to con- 
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sider welfare fund legislation, and especially the bill that has already 
been passed by the Senate, over which I do not have any jurisdiction. 

But this morning I see no other way to proceed except to let you 
proceed in your own manner, and express your views on labor-manage- 
ment and on the subject of welfare funds. 

Mr. Tetier. I might say, Mr. Chairman, that as the chairman of 
that special subcommittee on welfare and pension plans, with the 
chairman’s permission I would like at the proper time to secure the 
Secretary’s points of view on a number of questions which may expe- 
dite the deliberations of the special subcommittee. 

Mr. Perkins. I think it is proper, and the members of the subcom- 
mittee will agree, that the Secretary of Labor and members should 
first be entitled to interrogate the iciiars on any phase of labor 
legislation, and then the other members of the committee, to minimize 
the Secretary’s trips here on the Hill, inasmuch as all of the members 
have been invited, you will have the opportunity to interrogate the 
Secretary on his proposals here. 

Mr Ruopes. Reserving the right to object, the jurisdiction of this 
subcommittee is a rather broad sort of thing. The subcommittee of 
the gentleman from New York is a study committee and it is not the 
committee to take testimony. 

The Secretary has already testified before the full committee on the 
subject of union welfare and pension funds. 

Mr. Perkins. He testified last year before the full committee. 
That is correct. 

Mr. Ruopes. And the gentleman from New York stated, at the time 
his subcommittee was set up, that it was a committee to study testimony 
which had already been given in this body and on the other side. I 
would hope that the questions as well as the presentation of the 
Secretary would follow matters which are germane to the jurisdic- 
tion of this committee and not get into the union welfare and pension 
funds at this time. 

Mr. Te ier. Would the gentleman yield for a question? Does the 
gentleman suggest that I am foreclosed from asking the Secretary any 
questions on pending welfare and pension plans ? 

Mr. Ruopes. If the Secretary wants to answer questions on that 
subject, I would have no objection. The only point I am trying to 
make, Mr. Teller, is that I do not feel that we should sit here as a sub- 
committee on labor-management relations and go into something 
which is completely outside of our jurisdiction when our jurisdiction 
is so broad anyway. 

Mr. Te.ier. Well, of course, my purpose in opening the questions is 
in the interest of expedition. If, of course, Mr. Rhodes is of the view 
that we ought to call the Secretary at a subsequent date in connection 
with welfare and pension plans, that will of course cause a considerable 
delay in our deliberations. 

Mr. Ruopes. Of course, the gentleman from New York knows that 
can’t be true, because his committee is not empowered to call wit- 
nesses. The only thing that your committee can do is to study testi- 
mony which is already given. That cannot cause delay. 

Mr. Tretxer. I do not think that that is entirely true. As a matter 
of fact, at Mr. Kearns’ suggestion our committee is expected to confer 
with people. 
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Mr. Kearns. Consult people, that is right. 

Mr. Ruopes. Of course, the gentleman is free to consult anybody 
he desires at any time. 

Mr. Perkins. Let us get along, if we can. 

Mr. Mercatr. Mr. Chairman, as I read on through the Secretary’s 
statement, he is touching on all phases that were touched upon in the 
President’s message, and as long as we understand and clearly define 
the jurisdiction of the two committees, I would welcome any statement 
from the Secretary on any of the matters before the Congress. 

But I agree with the gentleman from Arizona, that we should clearly 
delineate jurisdiction of this committee on general labor-management 
relations, and the jurisdiction of the full committee on this ver y spe- 
cial activity relating to welfare and pension funds. 

As I look through this statement, the Secretary, not knowing the 

various jurisdictions of the various subcommittees, has mixed them 
together. It would expedite things if we could inquire into these vari- 
ous things, providing we have in our own mind carefully defined the 
various jurisdictions of these committees, and perhaps maybe Mr. 
Teller’s committee, of which the gentleman from Georgia and I are 
members, will feel that it is necessary to call the Secretary before the 
full committee, because I believe that is a task that we have and which 
is outlined. 

Mr. Perkins. It is my information that the Secretary is planning 
on leaving. 

Secretary Mircnety. I am planning on leaving for Geneva, where 
T will be for about 3 weeks, on June 2, which is next Mond: ay. 

Mr. Kearns. Mr. Chairman, at this time I think it is in order for 
you as chairman to state the jurisdiction of this committee, so that 
we don’t have any question about it in the hearing. 

Mr. Perkins. Well, Mr. Kearns, I think it is well recognized that 
this subcommittee does not have jurisdiction over any legislation con- 
cerning welfare funds. However, if there is no objection from the 
members, and in view of the Secretar y’s desire to leave the country to 
attend an important labor conference in Europe, if the membership 
desires to interrogate the Secretary on any other subject matter out of 
the jurisdiction of this subcommittee, I will not object unless subcom- 
mittee members object. 


Rouies or THis ComMITTEE ON EpucaTion AND Lapor, House or 
REPRESENTATIVES : RULE 6 


The Labor-Management Relations Subcommittee has jurisdiction over amend- 
ments to the Taft-Hartley Act, proposals involving the mediation and arbitration 
of labor disputes and all other legislation dealing with the relationships be- 
tween employers and employees or their representatives. 

Mr. Ruopes. Mr. Chairman, because the time is limited, might I 
suggest that as a reasonable compromise, that the first questions which 
we ask or which each member asks, and we should go through the full 
subcommittee, should be on the jurisdiction of the committee, and 
then for the time remaining any questions which might want to be 
asked on union welfare funds would be germane and in order if the 
Secretary wants to answer. 

But of course, my only point is this: We have not had any hearings 
on this general] field, and I think it is important, and I do not think 
that it is wise to mix the other things in. 
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Mr. Perxrns. Do you not think, Mr. Rhodes, that that raises the 
question as to whether or not you should limit the Secretary’s testi- 
mony? If we permit the Secretary to testify on all of these phases, 
is there objection to the gentleman’s proposal ? 

Mr. Tetrer. I object, Mr. Chairman. No limitation was placed 
upon the Secretary’s testimony. 

Mr. Lanprum. I would regret to see the members of the subcom- 
mittee, either subcommittee, denied the opportunity to hear one in a 
responsible position such as the Secretary and one who is bound to 
bring an intimate and profound knowledge of the subcommittee before 
us. 

The country today is aware as they have never been aware before 
of the need for remedial legislation in the field of pension and wel- 
fare funds. Although this subject itself may be technically outside 
the jurisdiction of the gentleman’s immediate subcommittee, I think 
that while we are here together and while the Secretary has com- 
menced what appears to be a very broad statement on the subject, 
and a very informative statement, we ought, as men, to forego a few 
technicalities and hear this matter out, and it can, as Mr. Teller has 
suggested, expedite the work of this special study committee. 

Through that, I think it will expedite the work of the full com- 
mittee. 

Mr. Kearns. Will the gentleman yield at that point? 

Mr. Lanprum. In just a moment. To do otherwise, in my judg- 
ment, will subject not only the members of the subcommittee but 
also the members of the full committee to the just criticism that we 
simply want to evade a responsibility through the avenue of a tech- 
nicality. 

_ I hope that we can throw off these technical objections, and hear the 
Secretary out and question him on whatever is in the minds of any 
individual member here regardless of the jurisdiction. 

I now yield the floor. 

Mr. Hoiianp. I have kept quiet. We have wasted a half hour, and 
the Secretary is a very busy man, and he could have delivered his 
oration, or his speech, or his talk, or his information or testimony, 
and we would be further advanced, and I move the regular order. 

Mr. Perkins. I suggest you proceed, and if anybody has any ob- 
jection, they will raise it at that time. 

Proceed, Mr. Secretary. 

Secretary Mircneity. Thank you very much, Mr. Chairman. I was 
going to say I was in the middle of reciting the part of the President’s 
labor message to Congress on January 23, 1958. 

I was on point 4 which was that the working people are more fully 
protected from dealings between representatives of labor and man- 
agement which have the effect of preventing the full exercise of their 
rights to organize and bargain collectively. 

5. That the public is protected against unfair labor and management practices 
within the collective bargaining relationship which give rise to the exercise of 
coercive power by one as against the other tending to impede the peaceful de- 
velopment of that relationship, or which infringe the legitimate rights of 
innocent third parties. 

The program of legislation recomemnded by the administration is 
intended to give the American people this reassurance. 
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This program is designed to raise the general standard of responsi- 
bility and accountability of unions and employers in labor-manage- 
ment relations without undesirable direct interference with union or 
employer matters. 

The principal aim of the administration’s proposals is to protect the 
individual worker from discrimination and oppression by unscrpulous 
union officers or employers. 

Our proposals will open to the view of union members, and of the 
— > at large, areas of union and management affairs which are now 
uidden and in which crooks and racketeers have operated. 

In making these proposals we are fully aware that the majority 
of labor and management officials are sincere and honest in their 
dealings one with the other and with the union members. These pro- 
posals will help the trade-union movement to clean its own house and 
assist fair employers in curbing any improper practices on the man- 
agement side. 

On June 26 and 27 of last year, I testified at length before the full 
Committee on Education and Labor and urged enactment of the ad- 
ministration’s proposals to assure working men and women that the 
funds set aside for their benefit in welfare and pension plans are 
accounted for. 

These proposals were incorporated in H. R. 7802, introduced by 
Mr. Frelinghuysen, and H. R. 7960, introduced by Mr. Ostertag. This 
proposed legislation would require registration, reporting, and public 
disclosure of the operations of all health, welfare, and pension plans— 
whether they are union financed and operated, employer financed and 
operated, or jointly financed and operated. 

On April 28, 1958, the Senate passed by a vote of 88 to 0, S. 2888, 
which incorporates the basic philosophy and most of the important 
principles of the administration’s proposals in this respect. S. 2888 
is now before this committee, and I urge that it be given early and 
favorable consideration. 

Other areas in which the rights of individual working men and 
women are in need of protection are dealt with by H. R. 10236 and 
H. R. 10272, bills for a Labor Reports Act of 1958, which have been 
referred to this committee. 

It is proposed in these bills that all labor organizations, local, 
national, and international unions and local, State, and regional con- 
ferences and councils, file annual fiancial reports with the Department 
of Labor. 

The bills would require labor organizations to keep their books and 
records available to their members. It would also require that officers 
who handle union funds and property be held to a high degree of 
responsibility to union members and be subject to suit by them for 
failure to discharge this responsibility. 

Strong, fair, democratic procedures are the best safeguard an 
individual union member can have that the affairs of his union will 
not be taken from his hands. It is therefore proposed in these bills 
that all labor organizations file annually with the Department of 
Labor copies of their constitutions and bylaws and report annually 
their procedures and practices with respect to such things as quali- 
fication for or restrictions on membership, election of officers, calling 
of regular and special meetings, levying of assessments, imposition of 
fines, authorization for disbursement of union funds, explusion of 
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members, and protection afforded members from arbitrary discipli- 
nary action. 

These reports would be made to the Department of Labor and 
would be open for inspection by any union member and by the public 
and by the press. 

In this general area of reporting, we propose also that employers 
report annually payments made to employee representatives, either 
directly or through a third party, and that labor organizations and 
their officers report annually financial dealings with employers or em- 
ployers’ representatives. 

It is the intent of this proposal to bring union-employer financial 
transactions into the open light of day, where conflict of interest, 
bribes, and collusion cannot long exist. 

We propose further that unions be required to show by appropriate 
reporting that their members have the right and opportunity, at inter- 
vals of not more than 4 years, to elect their local officers directly by 
secret vote, and their national or other officers either directly by secret 
vote, or through delegate bodies elected directly by the membership by 
secret vote. 

Under these proposals, the Government would have power to inves- 
tigate the accuracy of the reports of unions and employers, with the 
right to subpena witnesses and evidence, and to bring court actions to 
enjoin violations. 

Willful failure to file true and proper reports on general funds and 
organization or on financial dealings between labor and management 
representatives could result in withdrawal of rights and privileges 
otherwise available under Federal laws. 

This action, however, would be taken only after the full protection 
of administrative law and court review had been accorded in order to 
protect unions and employers against hasty or capricious action. 

Rights and privileges which could be withdrawn for an appropriate 
period or periods include: (a) recognition or certification under Fed- 
eral laws of a labor organization as the representative of employees; 
(b) access of a union or employer to procedures of Federal agencies 
which exercise decisional functions in labor-management-relations 
matters; and (¢c) tax exemptions provided for labor organizations by 
the Internal Revenue Code. 

Criminal penalties would be provided by H. R. 10248 and H. R. 
10273 for willful violations and for specific offenses defined in the bills. 
False statements could result in fines and jail for individual violators. 

A new bribery section would be added to the United States Criminal 
Code to make it a felony for employers or employers’ representatives 
or union officials or their representatives to make or receive payments 
to influence the actions of either. 

Embezzlement of welfare and pension or general union funds or 
falsification or unauthorized destruction of books and records, could 
lead to criminal prosecution of the individuals involved by the Federal 
Government, prosecution not now authorized. 

All reports required by the proposed legislation would be made to a 
Commissioner of Labor, reporting to the Secretary of Labor. The 
Commissioner would be appointed by the President with the advice 
and consent of the Senate. 

Another phase of the administration’s comprehensive program 
would strengthen and improve existing labor-management legislation 
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and remove ambiguities and inequities which afford opportunity for 
labor or management to engage in coercive practices to the detriment 
of individual workers, innocent third parties, and the public. 

H. R. 10248 and H. R. 10273 would deal with activities of middle- 
men in labor-management relations. First, the bills would apply spe- 
cifically to payments of money or other things of value to employee 
representatives by employer agents or representatives. 

Secondly, they would prohibit payments by an employer, or his 
representatives, to an employee or group or committee of his em- 
ployees, to influence or interfere with the exercise by other employees 
of the employer of their right of self-organization or the selection of 
a bargaining representative. 

The bills would also apply to employer payments to representatives 
of employees other than those in his employ and would clarify the 
legality of employer payments to jointly administered apprentice- 
ship and training trust funds meeting certain standards. 

This provision with respect to apprenticeship funds is also con- 
tained in H. R. 10235 and H. R. 10274. While it is presently limited 
to apprenticeship and training trust funds, the committee may wish 
to consider its extension to trust funds for other worthwhile purposes. 

H. R. 10235 and H. R. 10274, in addition to clarifying the legality 
of apprenticeship trust funds, would authorize the National Labor 
Relations Board to certify unions in the building and construction in- 
dustry as bargaining representatives without a prior election. 

This amendment and the apprenticeship trust fund proposal are in 
accord with advice of a committee composed of representatives of 
labor and management in the building and construction industry 
which considered these and other problems of the industry. 

The practices of unions in organizational or recognition picketing 
would also be dealt with in the administration’s proposals, which 
would restrict the circumstances under which unions can engage in 
these activities. 

Picketing to force an employer to recognize a union as exclusive 
bargaining representative when that union has not been designated as 
a representative by any of the employees or has been designated as 
such by only a small percentage of the employees is indefensible. 

For the employer to recognize the union under those circumstances 
is clearly to interfere with the employees’ free choice to select their 
own representative. 

It is equally indefensible for a union to engage in organizational 
picketing for an interminable period in the face of obvious resistance 
on the part of the employees to being represented by the union. 
Picketing under these circumstances subjects the employees to harass- 
ment, embarrassment, and coercion. 

H. R. 10248 and 10273 would restrict organizational or recognition 
picketing to those situations in which the union can show a “sufficient 
interest” on the part of the employees in being represented by it. 

The bills would further restrict the duration of such picketing to 
a “reasonable period of time” during which a representation election 
would have to be conducted to determine the employees’ wishes as to a 
collective bargaining representative. The determination of “sufficient 
interest” and “reasonable period of time” would rest with the National 
Labor Relations Board. 
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These bills would also provide that cases involving violations of 
these new provisions restricting organizational and recognition picket- 
ing, as in cases involving secondary boycotts, shall receive priority in 
handing and it would be mandatory for the Board and the General 
Counsel to seek an injunction in such cases. To be effective, the 
remedy against this type of picketing must provide speedier relief 
than is available under the Board’s usual procedures. 

The administration’s proposals contained in H. R. 10248 and 10273 
also deal with union practices in secondary boycott situations. 

The secondary boycott provisions of the existing law would be re- 
vised in two ways: (1) to make it clear that these provisions do not 
apply in certain situations where the secondary and primary em- 
ployers do not stand in neutral relationship to each other; and (2) to 
close up certain loopholes which permit secondary activities which are 
as contrary to ia policy as those activities presently prohibited. 

These bills would remove from the applicability of the secondary 
boycott provisions activity against a secondary employer performing 
work “farmed out” to him by an employer whose employees, who 
would otherwise perform the work, are on strike. 

They would also permit union pressures against secondary em- 
ployers engaged together on the same construction project with a pri- 
mary employer who is involved in a labor dispute at the site of the 
project and with respect to working conditions of his employees em- 
ployed at that site. 

On the other hand, these bills would bring within the application 
of the secondary-boycott provisions certain union activities directed 
against secondary employers which are not presently covered. 

They would prohibit threats and other coercion directed against 
employers to force them to cease doing business with another person. 

They would prohibit the inducement of individual employees to 
refuse to perform services with an object of forcing their employers to 
cease doing business with another person. 

The applicability of the secondary-boycott provisions would be ex- 
tended to employers who do not now come within the law’s definition 
of “employer,” such as railroads and public bodies. One effect of 
these revisions of the secondary-boycott provisions would be to pre- 
vent unions from forcing employers to enter into hot-cargo agree- 
ments or to force employers who have voluntarily entered into these 
agreements to carry them out. 

H. R. 10248 and 10273 would also deal with the question of the 
so-called no man’s land. This has to do with the jurisdiction of the 
States over matters with respect to which the National Labor Rela- 
tions Board has declined to assert jurisdiction. These bills would 
make it clear that agencies and courts of the States and Territories 
can act where the Board, by rule or otherwise, has declined to assert 
jurisdiction. 

Another important provision of these bills would strike out the 
present statutory prohibition against voting in representation elec- 
tions by “permanently” replaced economic strikers. 

Its deletion would return to the Board the determination of the 
voting eligibility of such strikers, as it now determines other ques- 
tions of voting eligibility, the timing of election, and similar matters 
relating to elections. 
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Other provisions of these bills would deal with the non-Communist 
affidavit requirement, bargaining during the life of collective-bar- 
oe contract, and the ‘designa ation of an Acting General Counsel 
of the National Labor Relations Board when a vacancy occurs. 

The program which we are proposing is the result of careful con- 
sideration of the current scene in labor-management relations. It 
covers all the areas with respect to which the interim report of the 
Select Committee on Improper Activities in the Labor or Manage- 
ment Field recommends legislation. 

The President’s program is designed to correct, or to help labor and 
management themselves to correct, the irregularities that studies have 
revealed. 

In developing these proposals, the main concern of the administra- 
tion has always been to protect the right of individual working men 
and women and the interests of the public. I urge that the entire 
program receive your favorable consideration. 

Mr. Perxrns. Sec retary Mitchell, I have enjoyed listening to your 
testimony here, and I certainly will not take up the time of the sub- 
committee and the members of the committee in interrogating you 
at this time, except I want to mention, for instance, on page 11, in 
six lines there, you discuss the so-called no man’s land problem. That 
is amending the Taft-Hartley Act to authorize the States to act with 
respect to matters over which the NLRB has declined to assert juris- 
diction. 

Last year I called for a study of the National Labor Relations 
Board which, I understand, was completed only a few weeks ago by 
the counsel of this committee. These proposals, I know, have re- 
ceived your most serious consideration, but I just doubt how the 
States can handle this problem when they do not have the machinery 
set up, with the exception of only a few States, especially when we 
consider the true function of the NLRB, which is to protect the rights 
of all individuals from the standpoint of unfair labor practices and 
other complaints. 

I just mention that as one phase. I certainly do not know the 
answer, and that is what we are looking for. 

I recognize the gentleman from Pennsylvania, Mr. Holland. 

Mr. Hoxtianp. Mr. Chairman, I will yield to my colleague, Mr. 
Teller. 

Mr. Tetier. Mr. Secretary, I hope you do not mind if I take the 
subjects on which I have some questions in my mind out of order. I 
want to congratulate you upon an excellent statement. 

Mr. Perrys. I likewise wish to congratulate you, Mr. Secretary. 

Mr. Tevuer. I know of your large experience in this field, and I 
respect your point of view. Dealing with this question of no man’s 
land, which our chairman, Mr. Perkins, talked about, the proposal 
of H. R. 10248 and 10273, as I understand it, is that, where the Na- 
tional Labor Relations Board does not act, the States can act. How 
many States will act ? 

Secretary Mrrcnety. Well, sir, in various ways, I suppose, all of 
the States will act where it is necessary. I think one has to view 
this, as I said in answer to a similar question on Friday before the 
Senate committee, from a practical standpoint. 

If the NLRB enlarges the area of its present jurisdiction, which, I 
believe, they are prepared to do, then most of the problems that arise 
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from the failure to cover jurisdiction in decisions and the fact that 
this no mans’ land jurisdiction is not clearly defined, from a practical 
standpoint, will disappear. 

As the chairman has properly pointed out, under the statute, the 
NLRB theoretically has complete and entire cover age. The question 
is as to, administratively, whether or not that can be | practically done. 

If the Board, given the funds in order to get the personnel from 
Congress, were to enlarge its jurisdiction as I indicated before, this 
problem of no man’s land I think would be lar gely resolved if the 
Congress said what we recommend that it says, that, where the Board 
does not operate or where the Board has declined to assert jurisdic- 
tion, the States may. 

Mr. Trier. Now, Mr. Secretary, I would like to refer you to my 
question again. My question was: How many States will act? As I 
understand your answer, it is to the effect that all States will act in 
one way or another. 

Secretary Mircneny. I thought I answered your question, Mr. 
Teller. 

Mr. Trevier. And my question derives from my being puzzled over 
your answer. No State could act, as I understand it, under H. R. 
10248, and H. R. 10273, dealing with no man’s land, unless in that 
State there is a State labor-relations board; is that not right? 

Secretary Mircuexty. No; I do not think so. 

Mr. Texture. Tell me why you you regard my impression as wrong. 

Secretary Mrrcupru. I believe that the States, as I said, will act 
in one way or another. Those States that do have, such as your own 
State of New York, a labor-relations board, would probably choose 
to act through the board. Other States w ith no labor-relations mech- 
anism would choose to act through the courts. 

The point I am making, Mr. Teller, is that if the Board does as I 
thing they propose to do, enlarge their jurisdiction, then the problem 
of the number of cases or the number of people that would be involved 
that would have to be handled by the States, would be at a minimum. 

Mr. Triurr. Now, Mr. Secretary, are you telling us that a State 
in which no board exists would take upon itself jurisdiction through 
the medium of court and without statutes to hold elections and certify 
bargaining representatives ? 

Secretary Mircuety. No, but there are other matters in which the 
courts could act. Mr. Teller, I am trying to answer your question 
as realistic and as practically as I can. The whole question here gets 
down to what extent does the NLRB restrict its area of jurisdiction. 

As I said, if they enlarge, as I believe they are pre pared to do, then 
most of this problem will be academic. 

Mr. Tretter. Now, Mr. Secretary, I would like to get a specific 
answer to my question, and I am not getting one. I do not have any 
understanding that the courts in common law have authority without 
enabling legislation to conduct elections and certify bargaining rep- 
resentatives, nor do I have any impression or understanding that the 
State courts can at common law and without enabling legislation 
declare certain practices by employers or unions to be unfair labor 
practices. 

Secretary Mircueti. On your first point, I do not know of any 
court that has the right to conduct representation elections. 

Mr. Teiier. Or to certify bargaining representatives ? 
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Secretary Mircue.y. That is right. 

Mr. Trier. Or to declare that certain unfair labor practices have 
been committed ? 

Secretary Mircue.y. That is right. 

Mr. Teter. Well, now, then in answer to my question, is it not 
true that only those States would act under H. R. 10248 and H. R. 
10273 which have labor relations boards established to perform those 
functions? 

Secretary Mircnetyi. I am not at all sure, Mr. Teller, that only 
those States would act, because some State courts have jurisdiction 
in some of these areas, and not necessarily the ones you have recited, 
but in some areas of labor-management relations. But I do not know 
what you are driving at, Mr. Teller, if you are trying to say that, one, 
the jurisdiction of the Board 

Mr. Tevxer. I will tell you what I am driving at, instead of having 
you make suppositions in regard to it, so we can save time, Mr. 
Secretary. 

I am driving at the point of dissatisfaction with your answer that 
all States can act. 

Mr. Ruopes. Will the gentleman yield ? 

Mr. Teturr. Yes. 

Mr. Ruopes. I am curious about the gentleman’s question, because 
the examples he gave do not fall within the “no man’s land.” You 
start out talking about the “no man’s land” and you have not given 
any examples of any cases that fall within the “no man’s land.” 

I think that the Secretary would be much more successful in an- 
swering your question if you would maybe change your examples. 

Mr. Teuuer. Suppose I put it to you this way, Mr. Secretary 
Insofar as the functions of conducting elections or certify ing matiee- . 
tive bargaining representatives or declaring and remedying unfair 
labor practices are concerned, only those States can act under H. R. 
10248 and H. R. 10273 which have labor relations boards established 
for such purposes; am I right? 

Secretary Mrrcnet,. That is right. 

Mr. Teter. That is why I could not understand your answer that 
all States act. 

Secretary Mrrcuety.. Now you understand, I think. 

Mr. Teter. I was relating my question to H. R. 10248 and 10273 
and the subject matter I am discussing is the subject matter of 10248 
and 10273, and not any other subject matter. 

The sole subject matter of 10248 and 10273 insofar as it deals with 
the “no man’s land” has to do with the certification of bargaining 
representatives and unfair labor practices; am I right there? 

Secretary Mircuein,. Mr. Teller, would you explain to me what 
you aredriving at? Are yousaying—— 

Mr. Texter. I am not driving at anything, Mr. Secretary. I am 
trying to ascertain an answer to a question which I posed. 

‘Secretary Mrrcuen. Well, you have got it. 

Mr. Teiier. I asked how many St: tes will act. 

Secretary as HELL. You have got the answer. 

Mr. Tetier. As I understand the answer now, the answer is that 
only those States will act in this particular field which have labor 
relations boards. 
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Secretary Mrrcnety. Which have to do with representation and 
unfair labor practices; yes. 

Mr. Tetter. Only those States will act which have labor boards 
which have jurisdiction over certifying bargaining representatives 
and declaring unfair labor practices. 

Secretary Mircuexy. That is correct. 

Mr. TELLER. How many such States are there? 

Secretary Mircue.u. Very few. 

Mr. TetiEr. Is not the answer 10, Mr. Secretary? I believe there 
are 10 such States. Of course, the statutes in those States vary, but 
I understand that there are 10 such States. 

Mr. Ruopves. The gentleman from New York is not indicating that 

“no man’s land” includes bargaining agents and representation elec- 
tions,ishe? Isthat part of the “no man’s land”? 

Mr. Tetier. I do not understand the gentleman’s question. The 

roblem of the “no man’s land” has to do with an area of nonaction 
br ‘ought about by a decision of the Supreme Court of the United States 
resulting from the fact that the NLRB has restricted its jurisdiction 
for budget: ary and other reasons, and the Court held that the State 
boards may not act even though the NLRB refuses to act. 

Now, as I understand it, therefore, H. R. 10248 and H. R. 10273 
insofar as it has to do with closing the gap in the “no man’s land,” 
would only apply to about 10 States. Am I right, Mr. Secretary ? 

Secretary MircnHett. When it comes to the conduct of representa- 
tion elections, you are right. But is it not true that under State 
statutes, and under common law—you are a lawyer and I am not—that 
certain unfair labor practices are enjoinable by State courts? 

Mr. Teiier. Generally I would say the answer to that question is 
“No,” and I do not believe you are right in that understanding. The 
concept of an unfair labor practice is one introduced by the Wagner 
Act, and it is unknown to the common law. 

There may be certain peripheral situations in which an activity by 
an employer or a union in connection with an injunction proceeding 
is held to be of such a character that it may be characterized as unclean 
hands and barring injunctive relief. 

Secretary Mircuet.. Was not the Garner case, which brought about 
this problem, an injunction by a State court against picketing by 3 
union ? 

Mr. Trevier. H. R. 10248 and H. R. 10273, as I understand, would 
have no relationship to the Garner case. It would relate to the Guss 
case. 

Secretary Mircne... I am asking the question or I am trying to get 
information. Here was a case where a State court, as I understand 
it, enjoined a union from picketing and the Supreme Court held that 
under the statute, the Taft-Hartley Act as now written, the State 
court had no power to act in this field. 

Mr. 'Trevter. Because it was preempted by the Federal Government 
in its Taft-Hartley Act ? 

Secretary Mrrcnetn. That is right. Now, our proposal is that the 
Congress clarify that area of preemption, and permit the State courts 
to act where the NLRB does not. 

Mr. Tetuer. So that your statute, or the bill, would go further and 
enlarge the jurisdiction of State c ourts so as to expand the a railability 
of injunctions. Is that part of the proposal which you make? 
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Secretary Mircneti. Well, Mr. Teller, as I explained before, if you 
want to be practical rather than academic here—— 

Mr. Tetxer. I do; and I want to be practical. 

Secretary Mircneti. That is what I am trying to be. Let me put 
it this way: If the NLRB were to expand its jurisdiction to the full 
extent that the law permits now, you probably would have no problem 
of “no man’s land” at all. Theoretically, the NLRB has complete 
jurisdiction down to an employer with one employee. Practically 
that is not administratively possible for the NILRB to exercise its 
jurisdiction. 

Now, may I tell you what we are trying to get at here. If you 
move back from the employer with one employee to an employer with 
a small number that is administratively possible to handle, the NLRB 
in the exercise of its jurisdiction would take care of the vast majority 
of cases that will arise. Now, I am told that the NLRB is presently 
studying the problem of expanding its jurisdiction by about 20 per- 
cent. If that is done, and the Congress settles this question of juris- 
diction of the act as we propose, then most of the problems we believe 
that arise now from the uncertainty will have been solved. 

Mr. Tretier. Now, Mr. Secretary, H. R. 10248 and H. R. 10273 would 
operate whether the NLRB did or did not expand its jurisdiction, 
would it not ? 

Secretary Mircuety. That is right. 

Mr. Tetier. So that your testimony both here and in the other 
body—— 

Secretary Mitcuetyi. Congress might well wish, Mr. Teller, to direct 
the NLRB as to the extent to which it should expand, if it has some 
question about that. 

Mr. Trier. But I read portions of your testimony in the other body 
in which you indicated that it would be a good idea for the NLRB 
to expand its jurisdiction somewhat at least, and then that would ac- 
commodate the problem as you saw it to 10248 and 10273. I under- 
stand that to be your testimony this morning. 

Secretary MircHeixt. That is right. 

Mr. Teter. But there is no requireme nt in 10248 or in 10273 that 
the NLRB expand its jurisdiction, is there ? 

Secretary Mircnetn. No; but the Congress might want to consider 
that. Weare seeking a remedy here, Mr. Teller, and in our judgment 
this was the most reasonable and practical and desirable remedy to the 
solution of this “no man’s land” problem. 

Now, do you want a remedy, or do you want the problem to remain ? 

Mr. Tevuer. Mr. Secretary, you, in the concluding remarks of your 
statement this morning, asked us to give favorable consideration to 
these bills as they now stand, and, as I understand your statment here 
this morning, it varies somewhat with the written statement which you 
read in that you indicate that a more desirable solution would be for 
the NLRB to expand its jurisdiction. Am I right in that under- 
standing ¢ 

Secretary Mircue.yi. I indicated in my oral statement that the 
NLRB is studying the possibility of expanding its jurisdiction by 20 
percent, and I think that given the funds from Congress it will do so. 

Mr. Teiter. And you think it would be a good idea for the NLRB 
to do so? 

Secretary Mrrcnett. I do. 
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Mr. TetiER. DoI understand, then, that you are receding from your 
position 4 

Secretary Mircue.y. Not at all. 

Mr. Teter. That we enact H. R. 10248 and 10273 without change? 

Secretary Mrrcneiy. Not at all, Mr. Teller. 

Mr. Tetter. Do you not think it would be a good idea to amend 
10248 and 10273 so as to link it together with an expanded j jurisdiction 
on the part of the NLRB ? 

Secretary Mrrcnett. Well, Mr. Teller, these two bills have no indi- 
cation in them as to the extent of the NLRB jurisdiction. It applies 
where the NLRB has declined jurisdiction. I think that given reason- 
able approaches, as the NLRB proposes to give this problem, that 
with the enlarged jurisdiction the problem will be met. 

The problem will be met with the present jurisdiction, too, to some 
extent, but it would be better under an enlarged jurisdiction. 

Now, I suggested that if Congress wanted to go further, which I am 
not recomme nding, but apparently you have some question about this, 
and I am trying to throw out a thought that might solve your ques- 
tion, if you are seeking a solution, that the C ongress might want to 
determine what the NLRB jurisdiction should be. 

Mr. Teter. Well, now, as a matter of fact, Mr. Secretary, H. R. 
10248 and 10273 reading, as they do now, without any reference to 
NLRB jurisdiction, would continue to operate even if the NLRB de- 
cided to contract its jurisdiction, wouldn’t it ? 

Secretary Mircnevy. That is correct. 

Mr. Teviter. That would correspondingly, under H. R. 10248 and 
10273, expand the jurisdiction of State courts to issue injunctions 
against various forms of labor activity free of inhibition of the Garner 
‘ase, Would it not ? 

Secretary Mircuety. Well, you are assuming, Mr. Teller, an ob- 
jective here which does not exist. 

Mr. TreLter. Whether or not it is an objective, it is a possibility, is 
it not? 

Secretary Mircney. Yes. 

Mr. Teviter. Should we not as a Congress in writing legislation 
look upon both sides of the coin and the possibilities which m: Ly arise 
in view of the ever-changing concept of jurisdiction of the NLRB? 
Should we not do that? 

Secretary Mircne yi. I am suggesting you might want to consider 
it. However, Mr. Teller, it seems to me that you are inferring an 
objective on the part of the NLRB and on the part of the law ‘that 
does not in fact exist. 

Mr. Tretier. I am not inquiring as to objectives, Mr. Secretary. I 
am inquiring into effects. We want to know what the effects of our 
legislation will be. We are distressed, as I see it, by the fact that you 
are asking this Congress to delegate to the National Labor Relations 
Board a blank jur isdiction to contract or expand its jurisdiction over 
interstate commerce without any regulatory action on our part which 
would cause a corresponding increase in the jurisdiction of State 
courts, all without the control of Congress. Is that a kind of delega- 
tion which you think we ought to suffer? 

Mr. Grirrin. Will the gentleman yield ? 

Mr. Trtter. I have not received an answer to my question, and 
after that I would be happy to yield. 
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Secretary Mircueti. Well, Mr. Teller, I am sorry that you are dis- 
tressed. It seems to me that if the Congress has any doubt whatsoever 
in the intent of a regulatory body or its ability to properly interpret 
and administer the law, in this respect or in other respects, if it has 
that doubt, it has the power and the authority to write into the law 
provisions which would remove discretion from the Board. 

Mr. TettEr. Do you recommend we do so? 

Secretary Mircuetu. I have confidence in the reasonableness of the 
Board. If, however, the Congress feels that some future board might 
reduce its jur isdiction and thereby enlarge the area of the State courts 
as you seem to fear, then I would see no objection to Congress making 
that impossible by statute. 

Mr. Teter. By amending 10248, as for example one way would be 
by amending 10248 and 1027 739 

Secretary Mircuett. The Board now has the authority, as you 
know, Mr. Teller, to determine within reasonable grounds its own 
jurisdiction. Now, whether or not the Congress wants to be precise, 
very precise in this area, as a matter of legislative policy, I don’t know. 

I do not know that you can write into a document such as the Taft- 
Hartley Act all of the safeguards that you might want to see in the 
operation of a board like the NLRB, which is interpre ting and 
administering the act. There is a danger in that. That is evident 
in the last 11 years, when Congress on the basis of real need, has not 
been able to amend the act at all except in one instance. 

This is the danger that one gets into in writing too precise language. 

Mr. Tetter. Well, of course, I recognize the truth of what the Sec- 
retary says. 

Mr. Ruopes. I have no desire to limit the time of the gentleman 
from New York. I point out, however, that he has had half an hour, 
and it is 11:15, and there are other members of the subcommittee who 
would like to question the witness. As I say, I do not have any desire 
to limit the gentleman, if I could have some idea as to when he might 
be through. 

Mr. Frevineuuysen. Along those lines, I wonder, as a member who 
is not a member of the subcommittee, just what the plan of the sub- 
committee is. Is the Secretary able to come back tomorrow morning 
as well as today ? 

Mr. Perxins. It is my idea about this thing that as long as the 
questions are pertinent, to let the subcommittee members proceed. If 
someone asks questions that are not pertinent and are prolonging the 
discussion, naturally I would not want that. As long as we are pro- 
ceeding in order, and after the subcommittee members interrogate the 
witness, then all of the other members will be permitted to inter rogate 
the witness. 

Mr. FrevincHuysen. Will the Secretary be here tomorrow? That 
is my question 

Mr. Perkins. There could be a question, but it was my understand- 
ing last week that the Sec retary would be here tomorrow. I told Mr. 
Wier the other day that the Secretary would be here. He is evidently 
on some business out in Minnesota. : 

Mr. Fre_incHuysen. Could we hear from the Secretary as to 
whether he will be here tomorrow ? 
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Secretary Mrrcnexy. I cannot be here tomorrow, and I have so 
notified the committee. I have arranged my time so as to be avail- 
able all day, if necessary. 

Mr. Perkins. Could: you be here Thursday, Mr. Secretary ¢ 

Secretary Mircue.u. I believe so. I will check right now, or have 
a check made, and let you know in a few minutes. 

Mr. Perkins. We would certainly like for you to be here Thursday, 
because we are getting some information and I know you intend to be 
as helpful as possible, : and we appreciate that. 

Secretary Mircne.y. If the committee will permit me, I hope to be 
as he Ipful as possible. 

Mr. Grirrin. Will the gentleman from New York now yield to me? 

Mr. Tretier. For a question, Mr. Griffin ¢ 

Mr. Grirrin. No. 

Mr. Tevier. I want to continue my line of examination, but of 
course I will be happy to yield, Mr. Griffin. 

Mr. Ruopes. Unless we can get some idea as to the limitation of 
time, I will move that the remaining time be divided equally between 
the members of the subcommittee 

Mr. Tetiter. What isthe remaining time, Mr. Chairman ? 

Mr. Ruopes. It is 45 minutes roughly. 

Mr. Tretier. Mr. Chairman, I could not remotely hope to cover 
even a small portion of the subject matter of my inquiry in 45 minutes. 

Mr. Frevincuuysen. That might be true of any member of the sub- 
committee and I am not a member and so I will not qualify on the 
basis of Mr. Rhodes’ motion. But it still seems to me only fair that 
some attempt be made to divide the time between the members of the 
committee. 

Mr. Tetiter. The subcommittee will decide that and I will be bound 
by the decision of the subcommittee. 

Mr. Kearns. Now, we had an agreement yesterday that after you 
had made your rem: arks, you were going to yield to this side and then 
go back to that side. What happened this morning was that you 
yielded to Mr. Holland, and he immediately yielded to Mr. Teller, 
the agreement was broken right off the bat. 

Mr. Trevirr. I am a little puzzled by this interchange because we 
are dealing here with a very serious problem, with a number of rami- 
fications, and I should think that this House and this committee late 
in the day of the 85th Congress, would want to go into these matters 
on which the other body spent months, literally. months in delibera- 
tions which leave very serious questions. 

Mr. Krarns. Will the gentleman yield ? 

Mr. Teter. Yes. 

Mr. Kearns. At that point, I would wish that you would modify 
your thinking here to the fact that we are not making the same ap- 
proach as the other body did. We are trying to find language and 
clarify the law, and we are not after individuals or anything as the 
Senate was over there. 

Mr. Ruopes. I would like to go into the matters, too, I will tell my 
colleague from New York, but I am particularly impressed with the 
picayunish sort of cross-examination we have been getting this 
morning. 
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As far as I can tell, the whole thing has not added one iota to the 
sum total of human intelligence. If the gentleman intends to con- 
tinue with this, I will insist on my motion. 

Mr. Perxrns. Will the witness proceed. 

Mr. Tetier. I would like to answer Mr. Rhodes by telling him the 
story of a great pianist who went to a concert to listen to a great 
violinist, and he took Heifetz along with him. This great violinist 
played so beautifully, Heifetz turned to his great pianist friend and 
he said, “You know, it is getting hot in here,” and the pianist looked 
at Heifetz, and he says, “It is getting hot for violinists and not 
pianists.” 

I deeply resent the implication that the questions here are intended 
for any purpose other than to ascertain the facts upon the basis of 
which we might be in a position to legislate. 

Mr. Ruopes. Well, of course, if the gentleman wants to resent the 
implication, he can resent the statement. There was no implication in 
the matter. 

Mr. Dent. Not being a member of the subcommittee, might I make 
one observation alone I have to leave? I think the questioning has 
brought out one very definite thing, and that is that if you look on 
page 11 of the presentation made by the wecretary, and made very 
well, too, you will find in the third paragraph of that page the words, 
“by rule or otherwise has declined to assert jur sadietlan” And then 
if you go back to page 10 and start with the next to the last paragraph 
and read all of that up to the lines that I just read, you will find that 
the very thing that is happening in these two bills before this commit 
tee, H. R. 10248 and 10273, will entirely negate the National Labor 
Relations Board from its original concept by Congress in its original 
construction. That was to take away from the local courts the very 
jur isdiction in labor dis putes by active injunctive processes that which 
the Labor Relations Board was aimed to do—to take it away. 

y ou are PIVINE it right back b »\ the action of th se TWO bills. If the 
Labor Board by any caprice or whim decides not to take jurisdiction 
in any dispute, it becomes then a matter not of a State labor relations 


board With rules and regulations, Dut a matter of a local court which 1s 


._° 1 . ] 4 + 1 
subject to all of the pressures, that we who have PTOWN up hh labor 
communities, have witnessed for the past OU years or more. 


We realize that the whole Labor Relat LONS Board Is pbelng negated by 
} t A ] ; t . - ye , , A > : 
these two acts. At least that is what I vet from the cross examination 


this morning. 

Mr. TELLER. May j pre weed, Mr. Chairman ? 

Mr. Riiopes. I made a motion, Mr. Chairman. 

Mr. Perkins. What was it? 

Mr. Ruopes. That the remaining time be divided equally between 
the members of the subcommittee. 

Mr. Perxins. Do I hear a second that the remainder of the session 
this morning, tb minutes, be equally divided between the members of 
the subcommittee ? 

Mr. arcs. Ll am reluctant to do so, but I am going to second the 
motion. 7 

Mr. PERKINS. The motion has been made and seconded. All in 
favor say “% ye”; op yposed ae” 

Well, i. motion fails, 3 and 3. The witness w il] proceed. 

Mr. Teiter. Mr. Becretary. 
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Secretary Mrrcnet,. May I ask a question? I am intrigued by 
Mr. Teller’s story. I would like to know who is the pianist and who is 
the violinist ut who is the Heifetz around here ? 

Mr. Tetiter. I do not know myself. 

Mr. Hotzianp. I would like to ask the gentleman from Arizona. 

Mr. Perkins. I recognize the gentleman from New Jersey. 

Mr. Freytincuuysen. I was going to ask the question about the 
relevancy of this story. I do not think we are making much progress 
myself. 

‘Mr. Ruopes. The concert is not that beautiful. 

Mr. Grirrin. Would the gentleman yield for a brief comment, if I 
can make it brief 4 

Mr. Perxins. The gentleman from Michigan. 

Mr. GrirFix. I want to say that Iam glad that the gentleman from 
New York is distressed about this serious no man’s land. I have 
been distressed about it. Members on this side have been distressed 
about it all during the session. We have been very concerned about 
the fact that it is only at this late date that we are beginning to do 
anything about it. 

To the gentleman from Pennsylvania, Mr. Dent, I think he should 
remember that the power of the National Labor Relations Board 
to contract or expand its jurisdiction has been in existence since the 
beginning of the Wagner Act. This is nothing new. 

Mr. Dent. May I interject here ? 

Mr. Grireix. The problem we hi ive NOW is the pr actical problem of 
what has happened in view of the Supreme Court's decision creating 
the “no man’s land”—if we can just clear it up one way or another. 

You say there are only 10 States that have boards. There is no 
reason for the State legislautres to create boards because there is no 
jurisdic tion in which they can act . the present time. 

We should draw a line. Maybe you do not agree with the line 
the Secretary wants to draw, but let us get to work and draw a line. 
The States could conceivably, some of them who want to enact 
legislation, could do it. But I think the limitation that the National 
Labor Relations Board is under, we should not forget mainly is a 
practical one which is a limitation on the appropriations of Congress. 

It is doing as much as it can with the money it has. We eannot 
spread it so thin with the limited funds so that it cannot do an ef- 
fective job. 

We are probably in that position now. I just want to keep that 
in the background as you continue the questioning. 

Mr. Treiuer. I appreciate the gentleman’s remarks. I think it 
will contribute to an understanding. If the NLRB would exercis 
its jurisdiction to the exent that the Secretar y would like to have it 
exercise its Jurisdiction, there would be little area for the States to act 
Am [no right there, Mr. Secretary ? 

Secretary Mircneiy. That is what I said; yes. 

Mr. Teiiter. Then there would not be occasion for H. R. 10248, 
would there ? 

Secretary Mrrenecy. [ think so, in order to clarify the preemption 
problem. 

Mr. Teiier. Then the sole purpose of H. R. 10248 and H. R. 10273 
in that eventuality would be to encourage the jurisdiction of the State 
courts to issue injunctions. 
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Secretary Mircnett. No; I did not say that. 

Mr. Tretier. That is what I understood you to say. 

Secretary Mrrcneu. I said you need a lot to clarify the preemption 
problem, and we think it does. : 

Mr. TELLeEr. There is very little need for it except for a few stray 
peripheral shops if the NLRB expanded its jurisditcion and gave 
greater scope to the Interstate Commerce clause. 

Secretary Mircnetyt. There would be very little need, but I still 
think there would be need to clarify the preemption. 

Mr. Treiuer. Mr. Secretary, one of the provisions of the Taft- 
Hartley Act authorizes a proceeding to decertify a union shop. You 
remember the provision to which I am referring. In other words, 
when the employees are dissatisfied with the union and do not want 
to pay any dues to the union during the life of the contract, they can 
bring on a proceeding under the Taft-Hartley to decertify the union’s 
right to collect any further dues; in other words, to nullify the union- 
shop clause. 

Do you know of any State which has any similar provision in its 
State labor relations law or any other part of the State law? 

Secretary Mircuety. I do not know of any; no. 

Mr. Texter. Has not that provision of the Taft-Hartley Act been 
used under the Taft-Hartley Act in a number of instances to decertify 
and nullify the union shop maintained by racketeer unions? 

Mr. Kearns. Will you cite the instances? 

Mr. Trevuer. There are scores of instances. TI think the Secretary 
will bear me out on that. I do not want to give names of cases right 
now. Ido not have them handy. But I think we can agree. 

Secretary MircHe... If you say there are, there must be; yes. 

Mr. Tewier. Mr. Secretary, you know there are: do you not ? 

Secretary Mircuetyi. You are stating that there are. I do not 
know of any cases. 

Mr. Trewier. Mr. Secretary, you know there are. 

Secretary Mrrcnett. There probably are; yes. 

Mr. TeuuEr. So that by giving jurisdiction to State boards in areas 
where the National Labor Relations Board declines jurisdiction, are 
you not breaking down the legal machinery which is used to combat 
racketeer unions / 

Secretary Mitcuett. Mr. Teller, you just said, yourself, as I recall, 
that in summing up, I believe, what I said, that if the NURB en- 
larges its jurisdiction to the point that I think it should, there would 
be very little of the problem left. — 

T think that answers your question. 

Mr. Tevure. I do not think so, Mr. Secretary, but we will let the 
record stand. 

Mr. Grirrin. I cannot understand this black and incriminating 
picture which you are trying to paint. Your alternative seems to be 
to do nothing, which is no solution to this problem. 

Mr. Tretier. I do not think, Mr. Griffin, that is my alternative. My 
tentative view here is that in light of the fact that we only have 10 
States where they have boards to begin with, so that this legislation 
would only affect those 10 States, it would not affect the other 58 
States: and in light of the fact that the State boards operate under 
various kinds of laws, we would be substituting lack of uniformity 
for the uniformity which Federal legislation seeks to bring about; 
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and that the more desirable solution would be for Congress to face 
up to its responsibility and to provide funds that will enable the 
NLRB to expand its jurisdiction. 

In that way, we will deal with the no man’s land. But H. R. 10248 
and H. R. 10273 go beyond the question of the no man’s land, as 
testified to by the representatives of the State labor relations boards. 
They have not suggested that the jurisdiction of State courts be en- 
larged so as to facilitate the issuance of injunctions. 

They have not felt the danger because they have dealt with the Gus 
case. 

Mr. Freytincuvuysen. I wonder if we could get some questions to 
the Secretary in view of the fact that his time is limited, even though 
the gentleman’s from New York is not. It seems out of courtesy to 
him, and we have only 35 minutes, that we might direct some questions 
to the Secretary. 

Mr. Tevier. Mr. Chairman, I have an inquiry. This subcommittee 
is engaged in a very serious task, and when two members of the sub- 
committee are engaged in a sincere effort to understand a problem, I 
wonder whether a Member who is not a member of the subcommittee 
should, in fairness to the proceedings here, be allowed to derogate our 
efforts. 

Mr. Perkins. The gentleman will proceed. 

Mr. Grirrin. If I could reply. 

Mr. Perkins. Does Mr. Teller have any other questions ? 

Mr. Tetier. I would appreciate Mr. Griffin’s point of view with 
the chairman’s permission. 

Mr. Grirrin. I would like to ask if the bill which the Secretary has 
referred to would put us in the position that lawyers and we thought 
we were in before the Supreme Court’s decision in the Garner case. 
In other words, that the State courts and State labor boards had 
jurisdiction in those areas where the National Labor Relations Board 
declined to assert jurisdiction. 

I do not see that we are doing anything so terrible or so black or 
so disastrous if we are putting ourselves in the position where we 
thought we were, even when the Wagner Act was passed. Maybe we 
could improve on that situation, but I just do not think that the situa- 
tion is quite as black as the gentleman from New York seems to make 
it. 

Mr. Ruopes. Would the gentleman yield to me? 

Mr. Teter. Perhaps. But Mr. Griffin, I fully appreciate the prob- 
lem that you raised, and my mind is entirely open on that particular 
subject. 

But H. R. 10248 and H. R. 10273 are presented to us here this 
morning as closing a no man’s land. The Garner case has nothing 
to do with the no man’s land because the Garner case simply said 
that a State court cannot issue an injunction because the exclusive 
remedy under the Taft-Hartley Act is an unfair labor practice pro- 
ceeding. That does not make a no man’s land. 

The no man’s land is a situation in which, because the Federal 
Government has the right to act, even though it does not act, the 
States cannot act. 

Therefore, it seems to me that this paragraph on page 11 where 
the Secretary presents to us bills dealing with the question of the 
no man’s land 1s misleading. I know certainly and I realize it is not 
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intentionally so, but these bills do not deal solely with the no man’s 
land. They deal with the question of preemption brought about ie 
the Garner case. 

I think the Secretary ought to give his views on that in a way so 
that we would know what his position is. Of course, he has orally 
this morning. Then we could deal with it as a separate problem 
distinct from the no man’s land. 

Mr. Nicnotson. Mr. Teller, may I ask a question ? 

Mr. Perxrys. First, the gentleman from Arizona asked you to yield. 
Do you yield to the gentleman from Arizona? 

Mr. Teter. Yes; I do. 

Mr. Ruopes. I just want to interpose a thought. I agree with the 
gentleman from New York on many of the things which he said, 
which may surprise him somewhat. 

Mr. Tretter. I am not at all surprised. I have always felt that 
we could contribute to each other’s thinking in this field. 

Mr. Ruopes. I would just like to bring forth this thought; I do 
not agree necessarily with the idea of allowing the States to act 
wherever the National Labor Relations Board does not act, for one 
reason and one reason only. 

It appears to me that the situation now, and the situation which 
will persist if that bill became law, allows an administrative body to 
dilute an act of Congress or to expand it at its will, which philosophy 
I do not like. 

I have done quite a bit of thinking along these lines, and this is 
one possibility, as I see it. The National Labor Relations Act, as it 
is now written, defines the interstate commerce about as broadly as 
any act which we have. As I recall the words, it applies to cases “in 
or affecting interstate commerce.’ 

Now certainly any case which comes up, whether it be an unfair 
labor practice case or representation case, or anything of that nature, 
which is in interstate commerce, should be handled by the National 
Labor Relations Board. Nodoubt about that. 

As to the matters which might be in the other area, which might be 
affecting interstate commerce, but not in interstate commerce, I am 
wondering if we should not provide for concurrent jurisdiction on the 
part of any State which has a law which is commensurate with the 
Federal law. 

Mr. Tetier. What does that mean, “commensurate”? That is the 
question. 

Mr. Ruopes. That would have to be defined in accordance with the 
ease. In other words, you would not find a whole body of State 
labor law which would be identical with the law of the Federal 
Government, the National Labor Relations Act. However, in certain 
instances, it might be commensurate. That is, “not different from.” 

In those cases, then, I cannot see any great violence to the philoso- 
phies which have been expressed here as to the certainty in the law 
and so forth and in allowing the States to have concurrent Jurisdiction. 

This would accomplish two things. One, it would do away with 
the no man’s land. Two, it might help the National Labor Relations 
Board to catch up on its backlog. 

As for matters which are purely intrastate, of course, we do not 
need to worry about those here because we have no jurisdiction over 
them anyway. 
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Mr. Tretirr. It would depend upon the particular situation, you 
mean ¢ 

Mr. Ruopes. It would have to depend on that. 

Mr. Te.ier. Proceeding or litigation ? 

Mr. Ruopes. That is right. 

Mr. Tetuer. The question, though, is whether you can take any 
particular situation. I have given that a great deal of thought, and 
I have not been able to reach any conclusion. But the thing that 
puzzles me is whether you can give a specific proceeding or fact 
situation, that kind of isolated consideration about its part of a 
statute which in other respects differs from the Federal statute in 
substantial respects, and where the impact of the total scene may be 
different. 

For example, in New York we have the original Wagner Act. The 
closed shop is perfectly legal in New York. But it is interdicted in 
the Taft-Hartley Act. 

Congress, when it passed the Taft-Hartley Act, expressed a firm and 
carefully worked out policy on closed shops. 

Are you going to let the State labor board certify a bargaining 
representative where the bargaining laws are different from that of 
the National Labor Relations Act # 

Mr. Ruopes. In the area of a concurrent situation. 

Mr. TELLER. Suppose it is in an effort to certify bargaining repre- 
sentatives, nothing more. Would you regard that on isolation or 
would you say it is related to the fact that when the bargaining 
representative is designated, the employer’s obligation is completely 
under the Taft-Hartley Act? 

Mr. Ruopves. Of course, the gentleman knows our problem here is 
to write a law. I imagine the point which the gentleman brings up 
would be brought up by opposing counsel on a motion to dismiss at 
the beginning of a case. 

At that time, the matter as to whether the statutes would be com- 
mensurate would be ruled upon by the court of competent jurisdiction. 

Mr. FrRetiInGHUysEN. Pardon me. I have an inquiry. I hesitate 
to interrupt the interchange between the members of the subcom- 
mittee, 

To refresh my recollection, did the chairman invite the other mem- 
bers of the full committee to hear the testimony of the Secretary of 
Labor or were we invited to hear the interchange of the ideas of the 
members of this subcommittee ? 

Mr. Perkins. I think it was agreed last Tuesday or Wednesday 
when we convened, that the clerk of the full committee should invite 
all members of the committee to attend today. 

Mr. FreytincHuysen. For what purpose, Mr. Chairman—was my 
question—to hear the Secretary of Labor or to hear the members of 
the subcommittee ? 

Mr. Perkins. After the subcommittee members interrogate the Sec- 
retary of Labor, the other members will be permitted to interrogate 
the Secretary. 

Mr. Riopes. Mr. Chairman. 

Mr. Terier. I can clarify this, Mr. Chairman, by saying that if 
anything that I said indicated to Mr. Frelinghuysen that he was un- 
welcome, and somehow or other I took umbrage at his remarks, I 








100 LABOR-MANAGEMENT RELATIONS 


wish to withdraw them. I personally have high regard for Mr. 
Frelinghuysen, and welcome hin. 

Mr. Frevtincuvuysen. I appreciate that, Mr. Teller. 

I felt somewhat in no man’s land myself. 

Mr. Ruopes. I wanted to ask this question preparatory to asking a 
question of the Secretary 

I think the members of the subcommittee must be in the position 
of running this hearing. 

Mr. Perxrns. That is right, but I certainly intended that the gentle- 
man from New Jersey, Mr. F relinghuysen, be invited. 

Mr. Frevtrncuuysen. Thank you very much. I was just wondering 
the purpose of our invitation. 

Mr. Perkins. I hope that we can get along here with the Secre- 
tary’s testimony. 

Mr. Ruopes. Does the gentleman from New York mind if now the 
proposition that I put to him be put to the Secretary / 

Mr. Teiiter. Proposition as to what ? 

Mr. Ruopes. The proposition as to the possibility of an area in 
which concurrent jurisdiction might be a possible solution. 

Mr. Tetter. No. I yield for that. 

Mr. Ruopes. Does the Secretary understand the question ? 

Secretary Mrrcnety. I think Ido. Would you mind restating it? 

Mr. Ruopgs. I would be happy to. 

The genesis of the thing would be to break up the cases which occur 
as to whether or not they are in interstate commerce or as to whether 
they merely affect interstate commerce. If they are in interstate com- 
merce, then the National Labor Relations Act applies, and the only 
forum will be the National Labor Relations Board. 

If it is a case which merely affects interstate commerce, but it is 
not definitely in interstate commerce, then the States through any 
proper tribunal would have concurrent jurisdiction with the N National 
Labor Relations Board as long as the law of the State which is to be 
applied in the case is commensurate with the National Labor Relations 
Act. 

Secretary Mrrcnexu. I think, Mr. Rhodes, that such a change in 
the law would lead to a rather chaotic condition in labor-management 
relations. It seems to me that there is one value in uniformity which 
should not be overlooked. 

Mr. Ruopes. Bear in mind that I have had the proviso that this 
occurred only when the State law to be applied was commensurate 
with the National Labor Relations Act. 

Secretary Mircneux. I wonder how practical that is. I believe the 
Taft-Hartley law now contains provision, and has for 11 years, an in- 
vitation for the States to pass so-called little Taft-Hartley acts. So 
far as I know, none of them have done so in the passage of time. 

Mr. Ruopes. Of course, if I may interrupt there, there really has 
been no reason for them to, other than the portion of the Taft-Hartley 
Act which allows a cession of cases by the National Labor Relations 
Board. 

Secretary Mrrcneiy. My offhand reaction, Mr. Rhodes, is that such 
a proposal would not be in the best interests of sound labor-manage- 
ment relations. 

Mr. Ruopes. That is the answer to my question. I thank the gen- 
tleman for yielding. 
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Mr. Teuier. I would like to go on to the subject, Mr. Secretary, of 
organization and recognition of picketing, which I understand would 
be interdicted by H. R. 10273, as stated in that bill. 

It says that the National Labor Relations Act is amended so as to 
create a new unfair labor practice which would be committed where a 
union attempts—I am quoting from the proposed subdivision (7) : 

To picket or cause to be picketed, or threaten to picket or cause to be picketed, 
any employer with the object of forcing or requiring an employer to recognize 
or bargain with a labor organization as a representative of his employees, or 
forcing or requiring the employees of an employer to accept or select such labor 
organization as their collective bargaining representative. 

Now comes the instances where such picketing would be unlawful; 
that is, where it would be declared to be unfair labor practice. 

Mr. Kearns. Would the gentleman yield? Have you finished com- 
pleting what you want the Secret: iry to tell us about no man’s land? 

Mr. Perkins. If so, yield to the gentleman. He has some questions. 

Mr. Tre.Ler. On no man’s land, yes, I yield. Then, I will get back 
to organizational picketing. 

Mr. Perkins. No man’s land first. 

Mr. Kearns. While we have the Secretary. 

First of all, 1 want to congratulate the Secretary on his fine presen- 
tation here. I am very proud of the President of the United States 
because in both of his terms he has recommended legislation that the 
Congress should act upon. 

When you referred to these two bills on page 11, Mr. Secretary, 
you just referred to them in my thinking because they happen to 
have been introduced in Congress. I do not think you come up here 
with a closed mind whatsoever. I think you came up here to present 
your picture and want to leave the legislation to the discretion of the 
Congress. 

Secretary Mircnety. I would hope, though, that the Congress in 
considering legislation would bear in mind the President’s recom- 
mendations. 

Mr. Kearns. Definitely. I certainly will adhere to it, I am sure. 

I happen to be the only one sitting here at the table this morning 
that was here when we wrote the Taft-H: irtley law. As a matter of 
fact, there are only five left on the full committee that wrote it. 

But let us say we bought a house 11 years ago, and that is what we 
bought. We bought a law 11 years ago. It seems to me that if I 
lived in a house for 11 years, why, I may need some new carpeting, 
the plumbing might go bad, and I might even have to redecorate the 
walls. The only thing that I am impressed with in amending the 
Taft-Hartley law, and I say this very honestly and sincerely, is ; that 
we could clarify language under which management and labor could 
better exist and get along. 

Mr. Baitey. Mr. Chairman, I do not know what privilege I have as 
a nonmember of this subcommittee. I would like for the gentleman 
from Pennsylvania to yield to me. 

Mr. Perkins. The gentleman from Pennsylvania has the floor. 

Mr. Kearns. But I do yield to my distinguished colleague, Mr. 
Bailey 

Mr. Battery. The only thing is that the Secretary of Labor is much 
more liberal than the Republic an Party as a whole. Have you ever 
thought of what would happen to the Taft-Hartley law if it was 
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brought onto the floor of the House? It is my prediction that it would 
be much more unsatisf: actory than it is in its present state. 

Mr. Frevineuuysen. Is that a democratically controlled Congress, 
Mr. Bailey ? 

Mr. Kearns. Mr. Chairman, I did not yield for a political argument 
here. 

Mr. Bamery. You were advocating amendments to the Taft-Hartley 
law, were you not? 

Mr. Kearns. Yes, if we could leave individuals out like the other 
body did, get down to the clarifying language like we have in the 
no man’s land case, for instance. To me it is a very important sub- 
ject, and I wish the committee could do nothing else than that, just 
clarify that situation. 

Mr. Bamry. Is not the purpose of listening to the Secretary, the 
purpose in mind, so that your subcommittee might decide whether you 

want to go into the matter of opening up our basic labor legislation 
for amendment? That is what I was invited here for. 

Mr. Krarns. The chairman has his orders from the chairman of the 
full committee as to what the jurisdiction of the subcommittee will be, 
and I think we will adhere to that order. 

Mr. Batrey. I am sorry I missed the Secretary's formal presenta 
tion. I meant it when J ‘said that he is more liberal than either the 
President or the Republican Party in his views on labor. 

Mr. Kearns. Let us say that he is a good Secretary. 

Mr. Batrey. I do not object to his coming here. I think it is inform- 
ative for the committee to know his vie ‘wpoints in this matter 

Mr. Kearns. Let us Say that he is a good Secretar Vv. 

Mr. Battery. I could even go that far. He is an improvement over 
some Secretaries of Labor that I have known. 

Mr. Kearns. Mr. Chairman, at this time I would like for Mr. 
Rhodes to develop one further point. 

Mr. Tevter. Mr. Rhodes, would you yield to me for one question on 
“no man’s land” ? 

Mr. Kearns. Surely. 

Mr. Teter. | simply wanted to clarify t his one point. It wraps 
it up in my mind. From the point of view of a Nation as a whole, 
based upon what we have elicited this morning, Mr. Secretary, as I 
understand it, the proposal to cede jurisdiction to the States would 
only affect, insofar as the purpose of our present discussion is con- 
cerned, 10 States; whereas, the enlargement of the jurisdiction of the 
National Labor Relations Board would affect employees in 48 States. 

So if we are really to get down to it, the most pressing problem is to 
enlarge the jurisdiction of the National Labor Relations Board from 
a national point of view rather than to operate on a point of ceding 
jurisdiction to the State courts. Would you not say that is a fair 
statement, sir? 

Secretary Mircnenu. I think, Mr. Teller, that the most practical 
problem is in enlarging the jurisdiction of the Board, which I said 
befiste, I think the Board is prepared to do. 

However, it seems to me that the Congress ought also to consider 
acting in plugging this hole that exists as to State jurisdiction and 
Federal jurisdiction. 

Mr Kearns. If I follow your thinking, you think that money could 
solve the whole problem through the National Labor Relations Board? 
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Mr. Tretuer. It would seem so, and I think that is one thing that we 
ought to call the NLRB to give testimony on. We want to find out 
how much the NLRB needs and how far it thinks it can go. I think 
it should be the first order of business. 

Mr. Perxins. May I say at this point, Mr. Teller, that the chairman 
of the subcommittee last year when he had the Chairman of the NLRB 
before the subcommittee requested the information which you are now 
seeking, and I requested the Chairman to make a thorough study with 
the view in mind as to how far the jurisdiction of the NLRB could be 
expanded in order to solve this “no man’s land” problem. 

I understand through counsel of this committee that the study a few 
weeks ago has been completed, and I can assure you that we will have 
the Chairman of the Board back to give us that information. 

(See June 10, 1958, hearing, p. 273, re information referred to. ) 

Mr. Kearns. I yield back. 

Mr. Tetzer. I would like to go into the question of organizational 
picketing, Mr. Secretary. 

Mr. Perkins. We have been here all morning, and out of about 
20 proposals we have only touched 1 proposal. I think the time has 
been well spent myself because the testimony has been pertinent. 

Pp roc seed. 

Mr. Tretier. I was at the point, Mr. Secretary, where I was reading 
from section 4 of H. R. 10273 in its interdiction of organizational and 
recognition picketing. 

I read proposed paragraph 7 of the proposed amended National 
Labor Relations Act in which it is declared that picketing is an un- 
fair labor practice in the following situations; that is, organizational 
and recognition picketing are unfair labor practices in the following 
situations. 

[am reading now from subdivision A: 

(A) where the employer has recognized in accordance with this act, any other 
labor organization and a question concerning representation may not appro- 
priately be raised under section 9 (c) of thisact * * * 

As I understand it at the present time picketing would be unlawful 
under the Taft-Hartley Act in a two-union situation only where the 
contracting union or the union in the shop is a certified union. That 
subdivision A goes beyond that in outlawing picketing by the rival 
union where there is a certified union in the shop, but where the em- 
ployer has recognized the union, even though, without certification. 

Am I right? 

Secretary MircHetu. “Had recognized in accordance with this act.” 

Mr. Teuier. “In accordance with this act.” Am I right in my un- 
derstanding that an employer can recognize a union in accordance 
with the Taft-Hartley Act by a card check, as a result of a card check ? 

Secretary Mrrcuei. It has been done, yes. 

Mr. Tevier. As I recall reading the newspapers within the last 
few days, it has been done in some outstanding situations. It is 
authorized by the act, is it not, Mr. Secretary ? 

Secretary MircHein. Yes. 

Mr. Trtter. Do you think it fair in circumstances where a phony 
card check is used and an employer recognizes a union based upon such 
a phony card check which can be done under the act and has been 
done, you say, to outlaw picketing by the rival union ? 
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Secretary Mrrcneit. You have to read this entirely, I think, Mr. 
Teller. It further says 


* * * and a question concerning representation may not appropriately be 
raised under section 9 (c) of this act * * *. 

Mr. Teter. I think you are right, and I will supplement my ques- 
tion as follows: If such a contract is made between an employer and 
a phony union or a racketeer union as a result of a phony card check, 
then under the Taft-Hartley Act, as I understand it today, the outside 
union’s remedy under the Taft-Hartley Act, as it is now written, is 
to bring an unfair labor practice proceeding. That is the sole remedy; 
is that not right? 

Secretary Mircueiy. That is right; under section 9 (c). 

Mr. Teter. Notwithstanding such a phony contractual situation, 
the Board holds that a question concerning representation may not be 
appropriately raised under section 9 (c) of this act, if it is one of 
reasonable duration. Is that not right? 

Secretary MircHeii. You said the Board so held. 

Mr. Tetuer. There are hundreds of cases, Mr. Secretary. The 
Board has held where a contract is made between an employer and a 
union and a rival union contends that the representation of the con- 
tracting union was the fruit of the employer's wrongdoing or unfair 
labor practices, the rival union’s sole remedy is to bring an unfair labor 
practice proceeding; the contract notwithstanding, its worthy genesis 
is considered a bar. 

Secretary Mircueii. Are you assuming that all contracts there that 
are made on the basis of a card count are phony contracts? 

Mr. Teter. I am certainly not assuming that. I have been involved, 
as I know the Secretary has, in his long experience been involved, in 
many phony card-check situations where the obvious representation 
of the union was such that the parties matte an amicable adjustment. 

I am not assuming that at all, but there are such situations. 

Secretary Mircnetv. I gather the intent of your line of questioning, 
here, Mr. Teller, is to point up that there may be cases where so- called 
sweetheart agreements have been made. You are implying or in- 
ferring that under section A here a union that is not under contract 
has no other recourse than the processes of the Board under an unfair 
labor practice. 

Mr. Trevier. Yes. 

Secretary Mircuetyi. We believe certainly we should endeavor, to 
the best of one’s ability in writing legislative language, to correct the 
so-called abuses that might arise out of this, but it was our thought, 
it was the thought expressed here in this language that the act now 
under section 9 (c) gives a union that feels th: at a sweetheart agree- 
ment has been made, ‘remedies under the law as presently written. 

Mr. Tevter. RCIA has not had any effective remedy in the A. & P. 
case. Would you regard that as an effective labor-practice proceed- 
ing? 

Secretary Mircnei.. I am not familiar with the case. 

Mr. Tevuer. Then, I will put it in the form of a statement because I 
am familiar with the case from what I have read in the newspapers, 
and to that extent only. 

Mr. Secretary, in response to your concern over the problem of writ- 
ing corrective legislation, is any legislation needed on the subject at 
all; is subdivision A nee ded at ail? 
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All the employer has to do and all the union has to do is to secure 
certification first before the NLRB; and then, under the Taft-Hartley 
Act as it is now written, there is protection against the union and an 
injunction may issue mandatorily. j 

Secretary Mrrcueti. Yes; only recently has the Board moved in 
this direction. 

Mr. Te.ier. I do not understand that. The provisions in the act has 
always been there. 

Secretary Mircue i. I say only recently has the Board, I believe, 
moved in the direction that is covered by section A. 

Mr. Roruman. I believe that is right. 

Mr. Tevier. In what direction? I do not follow the sense, sir. 

Secretary Mircuret,. Where the Board has held that picketing in 
the case of a union under a valid contract by a rival union, in a recent 
case, is illegal. 

Mr. Teter. Even though it was not a certified union ? 

Secretary Mircnuet,. No. I am talking about a certified union. 

Mr. Tevier. No need for a contract. The language of the Taft- 
Hartley Act at the present time protects certified unions whether there 
is a contract between them or not and would continue beyond the ex- 
piration of the contract. 

No. My point, Mr. Secretary, as I see it—and correct me if I am 
wrong—is that the subdivision A is unnecessary and undesirable and 
that the present law affords an adequate remedy to the industrial situ- 
ation involved, because all the parties have to do is to secure certifi- 

cation from the NLRB and to allow them to make a contract in the 
dark, so to speak, and then to bind a rival union which may be an 
honest union where the inside union may not be, is something which, 
in the light of the professed objectives of the Secretary in his pre- 
pared statement to combat racketeering, subdivision A seems to be 
inconsistent with that objective. 

Secretary Mircneti. Mr. Teller, you are reading into subdivision 
A your own interpretation and thought. It is very clear to me that 
subdivision A says that: 





Where the employer has recognized in accordance with this act any other 
labor organization and a question concerning representation may not appropri- 
ately be raised under section 9 (c) of this act * * *, 

The intent of that language is clear to me that this outside union, 
if it has questions about the quality or caliber or intent of the inside 
union, has its remedy under the law. 

Mr. Tevier. Unfair labor practice proceeding ? 

Secretary Mrrcwety. That is right. 

Mr. Tretiter. How long would such a proceeding take before it 
resulted in a court order, normally, based upon your own observation 
and experience ¢ 

Secretary Mrrcnety. As you recall later on in this proposed legisla- 
tion, there is provision to provide for priorty in these matters of 
organizational picketing so far as the Board is concerned. 

Mr. Tetier. The sole provision, Mr. Secretary, is one which places 
this unfair labor practice into the category of 10 (1) dealing with 
mandatory conjunctions, but it has nothing to do with the problem we 
are now discussing, because the outside union would still have nothing 
more than an ordinary unfair labor practice proceeding against the 
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contracting parties which might take as much as 3 years before it 
eventuated inanorder. Isthat not right? 

Secretary Mrrcweit. Well, I would have to examine this more care- 
fully to say whether you were right or not, Mr. Teller, because of 
your propensity for picking and making your own interpretation of 
language. 

Mr. Trevier. No, no, Mr. Secretary. I will not sit by and listen to 
that statement because I think it is wholly unjustified and unworthy. 
I am taking language as it is written, and I believe it to be defective 
and unrealistic, and I intend to expose it. 

If there is any criticism in regard to the principle to what I am 
discussing, I should be very happy to listen to it, but I do personally 
believe that you ought to address yourself to the problem, not to me. 

Secretary ‘MrrcHei. W ell, Mr. Teller, the language th: at is in this 
A is our best effort to get at a problem of organizational or recognition 
picketing. 

If you have other thoughts on the matter, you are entitled to them. 

Mr. Tetxer. I have expressed those thoughts, and I have not secured 
from you an adequate answer to the points of principle which I have 
raised. I would appreciate it if the Secretary of Labor, based upon 
an examination of the record which we have educed this morning, 
would reconsider subdivision A in the light of the points raised. 

Now, we are in a common endeavor, Mr. Secretary. 

Secretary Mircueiu. I would hope so. 

Mr. Tevier. Well, I certainly have greater justification based upon 
your unjustified remarks to hope so. 

Mr. Perxrins. Is that all? 

Mr. Texter. No; I have not even started on this problem on organi- 
zational picketing. 

Mr. Kearns. Did not the Secretary say he would have to look into 
that to follow some of your thinking? I think he gave you a gentle- 
man’s answer. 

Mr. Trier. I think that part was gentlemanly, but I do not think 
that where my motives Were Impugne dit was jus stified. 

Secretary Mrrcnexy. I have sat here all morning and listened by 
inference or by inuendo to the impugning of our motives. I do not 
intend to take it. 

Mr. Tetier. Does the Secretary refuse to testify ? 

Secretary Mircuety. I do not refuse to testify. I answered every 
question you directed at me, and I intend to answer them. 

Mr. Perkins. I do not think the Secretary intended to impugn the 
gentleman from New York’s motives in the least, and I know that the 
construction placed by the gentleman on certain language in the bill 
might be different from the interpretation of the Secretary of Labor, 
but let us hold this thing down and just elicit the information and 
get the views of the Department, and I know that we all can get along, 
and eve srybody understand and appreciate each other’s viewpoint. 

Mr. Trevuer. Let me clarify, Mr. Chairman, that I recognize that the 
Secretary is not a lawyer. Let me assure the Secretary that my 
arguments here are based upon an examination of the law and upon 
no other ground. 

If, as a result of the questions which I raise, and I am sure that 
when the Secretary has an opportunity to examine the record, he will 
find that the questions I raised are those which I believe any lawyer 
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with a measure of experience in this field would raise, that he may 
find it desirable to secure a report from counsel, because we would 
like to have a clarification of the Secretary and his Department in 
light of the legal questions which we have in regard to the subject 
matter. 

Secretary MircHeiy. Well, if you want to, Mr. Teller, direct your 
questions to the legalities and the legal technicalities. I certainly will 
endeavor to the best of my ability to meet them. However, if this 
is a question of what we in the industrial relations business call lawyer 
language then perhaps we had better get lawyers discussing it, and I 
am not a lawyer. I always leave to the lawyers the folding up of a 
contract after it has been negotiated. 

Mr. Trevter. If there is anyplace for lawyer language, it is in the 
statute enacted by Congress. Therefore, the inquiry having to do 
with lawyer language, I think it to be one which we have a responsi- 
bility to proceed with. 

Mr. Kearns. Is that why people send so many lawyers down here? 

Mr. Hottanp. Unfortunately. 

Mr. Perkins. Let us proceed. 

I want to say at this point that the gentleman from New York and 
the gentleman from Arizona are two experts in this field. 

Mr. Ruopes. I appreciate your mentioning me in the same breath 
with the gentleman from New York who is far more expert than I am. 

Mr. Perkins. That is the reason why I hesitated to even limit any 
time to this point, Mr. Secretary. I did not think there would be any 
other members to interrogate and know so much about the subject 
matter as these two gentlemen do. 

Mr. Ruopes. The House is in session. We are going to have a 
quorum call before too long. 

Mr. Perkins. What is the will of the committee this afternoon ? 

Mr. Ruopes. We might ask for the availability of the Secretary. 

Mr. Prerxins. The statehood of Alaska is up on the floor this 
afternoon. 

Secretary Mircneny. I will be available all afternoon. 

Mr. Perkins. If you are not called today, you will be available, as 
[ understand it, Thursday morning. 

Secretary Mircuenn. I have a problem on Thursday morning which 
[ will try to overcome. I have a meeting in the W hite House which 
is scheduled for most of the morning. It has to do with my trip 
overseas. However, if I can reschedule that I will be very happy to, 
and I will let youor Mr. Hussey know. 

Mr. Perxins. If you can, at your convenience, you will be here 
Thursday, Mr. Secretary, and it will be appreciated. If you cannot, 
then at your convenience at some future date. 

Secretary Mircne.. Very good. 

Mr. Perkins. We will then continue your testimony. 

The committee will stand : adjour ned. 

(Thereupon, at 12:20 p. m., the subcommittee recessed, recon 
vene at the call of the Chair.) 
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TUESDAY, JUNE 3, 1958 


House oF REPRESENTATIVES, 
SUBCOMMITTEE ON LABor-MANAGEMENT RELATIONS 
OF THE COMMITTEE ON EpucaTION AND LABOR, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in room 
356, House Office Building, Hon. Carl D. Perkins (chairman of the 
subcommittee) presiding. 

Members of the subcommittee present: Representatives Perkins, 
Wier, Holland, Kearns, and Griffin. 

Also present: Fred G. Hussey, chief clerk of the full committee; 
Charles M. Ryan, general counsel; Russell C. Derrickson, chief inves- 
tigator. 

Mr. Perkins. The subcommittee will now come to order. We have 
with us this morning Dr, Joseph E. Maddy, president of the National 
Music Camp, who has a noted career, and who is professor of music at 
the University of Michigan. 

We are glad you are here with us this morning, Dr. Maddy. 


STATEMENT OF DR. JOSEPH E. MADDY, PRESIDENT OF THE NA- 
TIONAL MUSIC CAMP, INTERLOCHEN, MICH., AND PROFESSOR 
OF MUSIC, UNIVERSITY OF MICHIGAN; ACCOMPANIED BY 
GEORGE C. WILSON, VICE PRESIDENT, NATIONAL MUSIC CAMP; 
AND ROGER JACOBI, SECRETARY, NATIONAL MUSIC CAMP 


Mr. Perkins. You may proceed in any way that you feel is proper. 

I do want to say that a distinguished member of this subcommittee, 
Mr. Griffin, had requested that you testify this morning. 

Mr. Mappy. Thank you. 

Mr. Perkins. Do you have associates with you ? 

Mr. Mappy. Yes, sir; I would like to introduce Mr. George Wilson, 
formerly director of bands at the University of Missouri and the Uni- 
versity of Arizona, and also Mr. Jacobi, secretary of the National 
Music Camp at Ann Arbor. 

Mr. Perkins. You may have a seat, Dr. Maddy. Do you want to 
make a preliminary statement before you are interrogated ¢ 

Mr. Mappy. Yes; I would like to, if I may. 

My name is Joseph E. Maddy. My profession is music education. 
I have been president and musical director of the National Music 
Camp, of Interlochen, Mich., since I founded that institution in 1928. 

I am also professor of music at the University of Michigan, having 
been a member of the university faculty for the past 34 years. 
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My purpose in addressing the committee is to present factual in- 
formation showing how present laws permit a recalcitrant labor leader 
to restrict the educational opportunities of millions of American 
schoolchildren; how a labor boss can levy and collect income taxes 
from the members of his union; how a union dictator can license 
business firms for the right to do business and collect a ee centage of 
the earnings of such business firms—for the right to employ union 
members ; how such a monopolist can assume control of the public 
radio air and demand permission for its use even by our Federal 
Government. 

I am here to ask the Members of Congress to help me preserve the 
freedoms that have made this Nation the greatest on earth. 

One of those freedoms—the freedom of education—is being seriously 
jeopardized by one of the most unscrupulous and despotic labor leaders 
our country has produced. 

He not only controls the lives of the members of his union but he 
dictates the terms under which our free radio and television airwaves 
shall be used. 

His influence, hampering the cultural education of the youth of 
American by restrictions on music education, radio education, and tele- 
vision education, is powerful and subversive. 

His name is James C. Petrillo—a man so strong in America that 

radio and television stations must publicly acknowledge his kindness 
in per mitting musicians to perform. 

I speak not as an enemy of union labor but as a unionist of long 
standing and a believer in fairly operated unions, having been a mem- 
ber of the American Federation of Musicians for 37 years before being 
summarily expelled because I dared to criticize the union boss, 
J. Caesar Petrillo—and the name Caesar is not misplaced. 

Because I have dared to speak out against his tyrannies as a labor 
leader, I have been expelled from the musicians’ union and deprived 
of my chosen profession. 

Not content with this personal punishment toward me, he has placed 
the National Music Camp on the unfair list, barring some of the finest 
musicians in the country from teaching or performing at our camp, 
exacting heavy fines from those who dared defy his edicts. 

(1) L was born at W ellington, Kans. I began the study of music 
at the age of 5. By the time I was 17, I was ‘suffic iently qualified to 
become a member of the Minne: apolis Symphony Ore hestra, playing 
viola and clarinet. This being a union organization, I was required 
to join the American Federation of Musicians upon accepting the 
engagement as a member of the orchestra. To become a member of 
this union at that time I was required to take a rigid examination and, 
being under age, to have an adult sponsor who was a member of the 
union. I make this statement because, at the present time, anyone 
can become a member of the A. F. of M. merely by paying the initia- 
tion fee and dues, there being no examination and no musical quali- 
fication for membership. 

Boss Petrillo now demands that working union musicians pay a 
tax to the union’s trust fund to help support these nonperforming 
members. 

(2) After 4 years in the Minneapolis Symphony Orchestra, I re- 
signed to devote my life to teach ng music. I hada bur ning desire to 
become a symphony orchestra conductor, but I realized that there was 
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no opportunity for an American in a field completely dominated by 
Europeans. (German was the only language spoken at rehearsals of 
the Minneapolis orchestra and most ‘other American orchestras in those 
days—1909 to 1914.) 

The —, possibility of attaining my ambition was to build my own 
orchestra, teaching the players myself. The only chance for such a 
project was in the | public schools, so I prepared for such a career and 
received my first public-school position in 1918, as supervisor of in- 
strumental music in the schools of Rochester, N. Y.—the first such 
position in the United States. 

While in Rochester (1918-20) I developed the first successful class 
method for teaching all band and orchestra instruments in classes of 
comparable size (and expense) as classes in academic subjects. 

This method, with variations, has now become the standard for 
America, and has been largely responsible for the immense develop- 
ment of school bands and orchestras in the schools of the United 
Ctates— greater than in all the rest of the world combined. 

(3) By 1922, I developed the first complete symphony orchestra in 
any high school in America, while teaching at Richmond, Ind. In 
1926, I organized and conducted the first national high school 
orchestra for the Music Educators National Conference, at Detroit. 

This 230-piece youth orchestra was made up of outstanding high- 
school musicians from 3 States, trained intensively for 4 days” in 
preparation for a concert for the convention. In suce nile years, 
I organized and conducted national high-school orchestras in “Dallas, 
C hics ago, Atlantic City, New York, Phil: idelphia, and Washington. 

[ also organized and/or conduc ted all-State and regional ore chestras 
and bands in more than 30 States. Nearly every State now has its 
all-State bands, orchestras, and choruses as annual events. 

(4) It was in connection with the National High School Orchestra, 
performing in Chicago, in 1928, for the Musie Educators National 
Conference, that I first met the opposition of Mr. J. Ceasar Petrillo, 
who was at that time — nt of the Chicago local of the A. F. of M. 
When he learned that the National High School Orchestra was sched- 
uled to broadcast a concert over the NBC network for the parents and 
friends of the members assembled in school auditoriums in some 40 
States, Petrillo demanded that a union orchestra of 50 members be paid 
the union seale for such a broadcast, without performing, as the price 
of being allowed to broadcast this program by children from Chicago. 

The National Broadcasting Co., fearing a strike of union musicians 
in Chicago, yielded to ] -etrillo’s demands, but promised to allow me 
radio time to tell the radio audience of the affair if I would raise the 
money and pay the “standby” union musicians, which I did. 

Petrillo learned of this plan, and threatened me over the phone. 
When the officers of the MENC learned of this threat, they demanded 
that I refrain from talking over the radio, for the privilege of which 
I had paid $600. I refused to give in, so the conference officers reim- 
bursed the money and forced me to cancel my talk. It was their con- 
vention, so I had to obey. Apparently, this victory gave Petrillo 
courage to intensify his attack on music education and the children 
involved. 

(5) You must understand that Petrillo always believed that the 
only reason anyone ever studies music is to earn money as a musical 
performer. To him, there is no such thing as musical culture or en- 
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joyment in musical participation. When you understand this, his ac- 
tions are readily explainable in the light of his dictatorial power over 
the musicians and music industries of the Nation. 

(6) From 1926 through 1934, I served as chairman of the committee 
on instrumental affairs of the Music Educators National Conference. 
This committee had charge of the organization and conduct of State 
and national school band and orchestra contests, formulating contest 
rules, selecting the music to be played, and engaging judges for the 
contests. During this period, the school instrumental music competi- 
tions developed to such a degree that no city in the United States could 
handle the national-band contest, there being many thousands of 
school bands and orchestras throughout the land. 

(7) Mr. Joseph N. Weber, president of the A. F. of M. for many 
years before he was ousted by Petrillo, always maintained a friendly 
attitude toward music education. There were, however, instances in 
which school bands or orchestras were accused of competing with 
union musicians. Mr. Weber always contacted me for help in settling 
disputes between school and union musicians. In every case, I was 
able to bring about a settlement satisfactory to both parties. 

It was due to this cooperation with the — that the international] 
executive committee of the A. F. of M., in 1930, granted my request 
for the National High School Orchestra at a to broadeast 
eight 1-hour commercial radio programs over the CBS network—the 
Majestic Hour—with the understanding that the union orchestra 
which was normally employed for this program be retained and 
should play 1 selection on each broadcast; also, that the announcer 
should state that “this program is presented with the cooperation of 
the A. F. of M. in the interest of living music.” 

It was understood that this project was not to be considered 
establishing a precedent. The purpose of the broadcasts was to help 
pay off the National Music Camp debt. 

(8) In 1931, I began teaching the playing of band instruments by 

radio from the University of Michigan. By 1936, the National 
Broadcasting Co. had become sufficiently interested in this project to 
schedule a series of radio band lessons to be presented by me over 
station WMAQ in Chicago, and over the NBC network the following 
year. 
Although I was a member of the A. F. of M. in good standing, 
Petrillo treated me as a nonunion musician vad oe NBC to 
pay a “standby” union director during my broadcasts in which I used 
a band composed of union musicians on the payroll of NBC. For 
my radio music lessons broadcast from the University of Michigan 
I invited radio pupils to bring their instruments and demonstrate 
their progress over the air. These demonstrations were helpful in 
creating interest in the programs. Petrillo, then president of the 
( ‘hicago loc al of the A. F. of M. (before he became national president ), 
refused to allow any radio pupil to enter the studio. 

Each week he managed to have some new obstacle for me to over- 
come until the effectiveness of the music lessons was lost. The final 
demand was that the National Broadcasting Co. provide 15 minutes 
of vocal music—by a Chicago grade-school ‘chorus—in the middle of 
each 30-minute radio band lesson. 

(9) In 1937, when I was president of the Music Educators Na 
tional Conference, I prepared a code of ethics designed to prevent 
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disputes between school and union musicians. This code was pat- 
terned after a similar code which had been in successful operation 
in the State of Pennsylvania for several years. 

I presented this code of ethics to the international executive com- 
mittee of the American Federation of Musicians meeting in convention 
at Louisville, Ky., in June 1937 where it was formally approved. 
Soon after the official notice of acceptance of this code of ethics was 
received by me, a telegram from the intenrational executive committee 
stated that “the officers of the A. F. of M. believe the matter to be one 
for local unions to decide,” canceling the agreement. (Petrillo was 
elected to membership on the international executive committee at the 
Louisville meeting. Undoubtedly the change of attitude was due to 
his influence when elected to membership on the committee.) 

(10) In 1941 Paul Whiteman offered to bring his traveling orchestra 
to Interlochen to give a benefit concert to help pay off the camp’s debts. 
Mr. Petrillo, by then president of the A. F. of M., refused permission, 
claiming that “There are too many benefit concerts. They should be 
stopped.” Mr. Whiteman agreed to come if the camp would pay the 
nominal union scale fees for such a concert, which the camp was glad 
to do. Petrillo learned of this and demanded that the Whiteman 
members be paid “three times the union scale.” ‘This was done and the 
concert was given—raising some $1,500—in spite of Petrillo’s opposi- 
tion. 

(11) The National Music Camp is an educational institution, incor- 
porated not for profit—operated in the interests of the talented youth 
of America. The school, which is affiliated with the University of 
Michigan, is governed by a board of trustees composed of prominent 
educators, professional men, and business executives. 

The camp operates on the income derived from campers’ tuition fees, 
services provided for campers’ parents and other visitors, and from 
gifts. 

The physical facilities of the National Music Camp include a 700- 
acre campus with more than 350 buildings—including classrooms, 
studios, practice buildings, libraries, dining rooms, dormitory cabins, 
recreation buildings and facilities, guest cottages, scholarship lodges, 
hospital, infirmaries, museum, laboratories, instrument repair shops, 
stores, broadcasting and recording studios, and a large inventory of 
pianos, organs, harps, and band and orchestra instruments. 

Twelve hundred and fifty-one full-season students came from 42 
States and 6 foreign countries last summer. In addition there were 
768 Michigan schoolchildren in 2 all-State bands, 2 all-State orches- 
tras, all-State chorus, all-State drama group and 2 all-State piano 
institutes—each group spending 2 weeks in intensified instructional 
activities, 

Postseason activities drew another 1,800 people for instruction in 
music and dance activities sponsored by the University of Michigan, 
American String Teachers Association, National Association of Col- 
lege Wind and Percussion Instructors, Amateur Chamber Music 
Society, and Michigan Civic Orchestra Association. 

_ In all there were 3,961 persons who received 1 week or more of 
instruction at the National Music Camp last summer. 

Nearly 200 students attended the camp with the help of scholarship 
funds provided by the camp and friends of the camp. Many of these 
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scholarship recipients are children whose parents are members of 
various unions. The outstanding violin soloist among last summer’s 
campers was the danghter of a union machinist. 

During the 1957 camp season 327 public performances were given 
by students and staff members of the National Music Camp. ‘These 
concerts are major attractions for tourists in Michigan and are also 
the source of scholarship funds for worthy students. The 1 receipts 
from concerts go into the scholarship fund. 

The story of Interlochen, what it means to boys and girls, fathers 
and mothers, educators and governmental officials interested in main- 
taining the American way of life, is best told in the literature I have 
made available to the members of this committee. 

I respectfully urge the members of this committee to come to Inter- 
lochen during our active season (June 22 to August 18 this summer) 
to see for yourselves the kind of training and guidance we provide for 
our boys and girls. 

(12) Every summer, beginning in 1930, the National Music Camp’s 
musical organizations presented nationwide radio programs as non- 
commercial features of the networks (CBS in 1930 and NBC there- 
after). In July 1942, 1 day before the first scheduled NBC broad- 
cast by the National High School Orchestra, Petrillo ordered the 
National Broadcasting Co. not to broadcast any programs from the 
National Music Camp at any time. 

1 am sure many Members of this Congress remember how Petrillo 
forced the National Music Camp off the national airwaves and has 
continued to keep us off these many years. 

Yet there are those who would want to make this a personal matter 
bet ween Maddy and Petrillo. 

Nothing is farther from the truth. 

The fact is that James C. Petrillo 7 been engaged in an Insidious 

campaign to crush the National Music Camp and the cultural oppor- 
tunities for the boys and girls of America. 

He has chosen to fight boys and girls, who cannot fight back. 

He has cleverly camouflaged this sinister plot by directing his 
ammunition at an adult, knowing well that the American public would 
never io rate an outright assault ag: unst boys and girls. 

He has made musical scabs of thousands of young musicians whose 
only sin is playing a piccolo or a violin under the baton of Joe 
Maddy. 

The National Broadcasting Co. capitulated and canceled the broad- 
casts, fearing a strike by union musicians. A wave of indignation 
swept the country when this despotic decree became known. The 
children of the camp took action, writing to their parents and friends 
who, in turn, wrote their Congressmen demanding protection of our 
youth from such tyranny as being exercised by | ’etrillo. 

The children of Interlochen invited Petrillo to visit the camp and 
see for himself the eagerness with which young musicians worked in 
the enjoyment of performing fine music. He ignored the invitations 
and extended his broadcast ban to all school bands and orchestras. 

The January 1944 issue of the International Musician (official mag- 
azine of the A. F. of M.) quotes Petrillo as follows: 

When we came to the summer of 1948 there was no Interlochen High School 
orchestra on the air. Nor was there in the year 1943 any other school band or 


orchestra on the networks and there never will be without the permission of the 
American Federation of Musicians. 
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Who owns the air? 

Congressional investigations were instituted which dragged on “te 
many months. The late Senator Arthur Vandenberg introduced : 
bill designed to prevent Petrillo from interfering with music alae 
tion broadcasts. This bill passed the Senate twice without opposi- 
tion once just before adjournment in December 1944 and again on 
January 25, 1945, 

(13) Re alizing that Congress was determined to limit his powers 
and perhaps prevent him from destroying the National Music Camp, 
and, seeking to nullify in advance the effects of the Vandenberg bill, 
Petrillo, on January 19, 1945—4 days before 7 final passage of the 
Vandenberg bill—placed the National Music Camp on the union’s 
unfair list and ordered the members of the A. F. of M. not to teach, 
coach, conduct, or play an instrument at the National Music Camp. 

This ruling in itself is a deliberate extension of the jurisdictional 
powers of the union to include teaching. Until that time the union 
had claimed control only over instrumental music performance. 

Obviously this arbitrary extension of union control was for the sole 
purpose of crippling the National Music Camp by depriving it of the 
teaching services of experienced professional musicians. 

This ruling necessitated the replacement of 28 instructors, many of 
whom owned their summer homes in the vicinity of the camp. 

It also prevented the appearance of nationally famous conductors 
and soloists who had previously donated their services to the camp. 
For example, if Perey Grainger, who had been a member of the camp 
faculty for several summers, had continued to teach at Interlochen 
after this edict by Petrillo, he would have been barred from perfor 
ing with any professional orchestra thereafter. 

Percy Grainger, along with Jascha Heifetz and all other instru- 
mental concert artists, had been forced by Petrillo to join his union as 
a condition of being allowed to perform as soloist with any profes- 
sional symphony orchestra in America. 

Placing the National Music Camp on the union’s unfair list de- 
prives the students who come to Interlochen from every State and 
many foreign countries of the privilege of performing under the diree- 
tion of any conductor of any major Symphony orchestra because such 
conductors must all belong to the union. This blacklisting means that 
the University of Michigan cannot engage members of the A. F. of 
M. to give instruction to university students at the university’s Inter- 
lochen branch. 

I present these facts to show how seriously this ruling by Petrillo 
has affected the instructional program and operations of an educa- 
tional institution which was founded for the purpose of training our 
boys and girls in the art of musical performance. 

For many years the National Music C amp has been recognized as 
America’s foremost proving ground for youthful musical t alent—the 
place where talented young musicians and artists could go for the 
purpose of testing their t: alents and abilities with those of other young 
people from all parts of the country and thereby deciding wanes to 
prepare themselves for careers as performers or teachers, or to use 
their talents avocationally. 

(14) One effect of blacklisting the National Music Camp was to 
stimulate legislation aimed at curbing Petrillo’s tyranny over the 
musical interests of the Nation. I appeared before the House of Re 'p- 
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resentatives Committee on Interstate and Foreign Commerce on Feb- 
ruary 22, 1945, and appealed for legislation which would relieve Amer- 


ican children from the crippling effects of Petrillo’s domination of the 
radio air. 

On January 15, 1946, when the House of Representatives was con- 
sidering the Lea bill (House version of the Vandenberg bill), I was 
summoned before the international executive committee of the Ameri- 
can Federation of Musicians, where I was “tried,” “convicted,” and 
expelled from the union of which I had been a member in good stand- 
ing for 37 years—for the offense of teaching music at an institution on 
the union’s unfair list—the National Music Camp which I had founded 
and directed for 18 years. 

During this “trial” my counsel repeatedly attempted to determine 
the reasons for placing the National Music Camp on the union’s un- 
fair list, but the only answer obtainable was that the union had the 
right to put any place or person on its unfair list and that their action 
in so doing could not be contested or questioned. 

Let me quote two paragraphs from the stenographic report of the 
expulsion hearing: 

(The complete report is in the files of this committee 
ruary 1947.) 


Mr. Papway (general counsel for the A. F. of M.). Now the rightness or 
wrongness of our judgment, and the evidence we had before us before placing 
it on the unfair list, is not a material issue to this case. * * * I say before the 
Board that we owed no duty to Interlochen as a name, to have it appear before 
the Board at any time and show to it why we should or should not put if on 
the unfair list. * * * That when the Board at its meeting in January, decided 
that it had sufficient evidence before it that the National Music Camp at Inter- 
lochen was unfair and it placed the National Music Camp at Interlochen, Mich., 
on the unfair list, that is the end to that. * * * We know that we are under 
no duty or obligation to bring before us organizations, or corporations or insti- 
tutions, whom we declare to be unfair. We owe no such obligation to anybody. 

Mr. BaGciey (chairman of the executive board of A. F. of M.). This organiza- 
tion is not required to give any prospective employer of musicians, any corpora- 
tion, any firm, any individual, a hearing on the whys and wherefores of this 
federation declaring that corporation, firm or individual unfair and guilty of 
unfair practices. Those firms have no right to demand or to expect a hearing. 
We have a right to form that opinion. I think it would be highly improper to 
permit an inquiry into the actions of this Board because it has a right to put 
anyone on the unfair list it wants to and you have no right to question our 
ability to legislate or pass a rule which would bind our members. That ques- 
tion as to how that came to be put on there (unfair listing of Interlochen) is 
strictly a matter of the federation, and once put there, by its constituted 
authority, it stands—our law says so—they don’t have to give any reasons, nor 
can I remember in my entire experience in this federation for over 44 years, 
I can never remember an occasion when they called a man in and asked him 
whether he should or ought to be put on the unfair list. The man or organi- 
zation against whom our federation has placed on the unfair list has no right 
to come in and demand the reasons for it. 


Feb- 





I may state that I was thrown out of the Musicians’ Union in 1936. 
In all of these years, I have never been able to get a reason. That 
is the reason I am asking for a ruling on an unfair practice like that 
to the court, so that they can prove whether or not we have been 
unfair. 

It looks now as though the Supreme Court rulings may make that 
possible. I am not quite sure. 

Mr. Perxins. You refer to the recent Supreme Court decision, do 
you? 
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Mr. Mappy. Upholding 2 or 3 cases, I believe, where a member of 
a union was reimbursed for losses for having been penalized in dif- 
ferent ways. I don’t recall the exact cases, but within the last month 
these have been announced in the press. 

You probably know more about them than I do. 

During my 37 years of membership in this union, American Fed- 
eration of Musicians, I was never once charged with violating any 
union rules. My expulsion was for violating an unwritten rule, 
prohibiting criticism of the boss, J. Caesar Petrillo. It is your privi- 
lege and mine to criticize the President of the United States or any 
other citizen of our country—except union bosses. The price of criti- 
cizing Petrillo and other unscrupulous labor czars, is expulsion from 
the union and loss of the right to work. 

My experience was by no means unique. Other members of the 
A. F. of M. who were expelled for teaching at the National Music 
Camp include: 

Mr. Robert Armer, of Los Angeles, expelled about 1954. 

Mr. Robert Resnick, of Southern Illinois University, Carbondale, 
Ill., expelled about 1954. He was a member of the Chicago local. 

Mr. Hendrik Essers, Washington, D. C. (for many years conductor 
of the Washington Civic Orchestra) , — in 1955. 

Mr. Joseph Knitzer, head violin teacher of the Eastman School 
of Music, Rochester, N. Y., expelled in January 1958 for teaching 
at the National Music Camp in 1957. (He was reinstated on pay- 
ment of a fine of $450 for him by the Eastman School of Music.) 

He expects to come back this year. He doesn’t know what the fine 
will be next time, but he expects to be with us next summer. 

Mr. Grirrin. Do we understand this was the sole reason for their 
expulsion from the American Federation of Musicians, the fact that 
they accepted a position to teach at the National Music Camp? 

Mr. Mappy. That is right. The union constitution makes no 
mention of teaching whatsoever. I think Mr. Kearns knows that 
constitution. 

Mr. Grirrin. Not that they played for profit or anything, but 
that they taught ? 

Mr. Mappy. They taught children. 

Mr. Grirrin. At the National Music Camp ? 

Mr. Mappy. That is right. I believe you have a letter from Mr. 
Petrillo to Mr. Frank Black, who is our latest one. He was engaged 
to teach this summer for 1 week. This was for the American String 
Musicians Association meeting, and Mr. Petrillo heard that he was 
to teach there. He wrote him a letter, and I believe you have a copy 
of the letter. 

It says that the National Music Camp has been on the unfair list 
for many years, and knowing that he must act accordingly, which 
means that he will be thrown out of the union if he taught there. 
That is in the ruling where they declared us unfair, where he said 
that no musician may teach, coach, or play an instrument at the 
National Music Camp. 

There is no other case that I know of anywhere. Of course, con- 
ducting or playing an instrument is their field. It is conceded that 
they have a right in that, but no right at all in the teaching field. 
They have never claimed it. 
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Threats of expulsion from the union caused the Paganini String 
Quartet to cancel a week’s engagement at a fee of $2,500 and caused 
Dr. Frank Black, former NBC musical director, to cancel a con- 
tract to teach for 1 week at the National Music Camp next summer 
(1958). 

(15) Petrillo’s most recent despotic act in his campaign against 
the National Music Camp which has been going on for 30 years, and 
the musical youth of America was to threaten to picket the dedica- 
tion ceremonies of the new Mackinac Bridge in June 1958 if the 
high school band from the National Music Camp is allowed to play 
at the celebration. 

Dr. Wilson here is director of that band. 

Let me acquaint you with the facts of this incident which is one of 
the reasons for my presence here today. 

On February 26, 1958, Mr. William Smith, of Detroit, Mich., repre- 
senting Walker Cisler, president of the Detroit Edison Co. and chair- 
man of the committee in charge of the dedication for the $100 million 
bridge linking Michigan’s Upper and Lower Peninsulas, called at the 
National Music Camp office in Ann Arbor. 

Mr. Smith asked that the camp’s 200-piece high-school band serve as 
the official band of the dedicatory celebration on June 27, 1958. 

We hesitated because we turn down many requests for similar serv- 
ices which interfere with the students’ instruction program and entail 
health and travel risks. However, because the bridge dedication is in 
the nature of a national celebration and our band is composed of boys 
and girls from nearly every State, we agreed to send the band if the 
bridge authorities would provide transportation and meals for the day. 

In our conversations, I r: aised the question of possible interference 
by Mr. Petrillo and the musicians’ union. Mr. Smith assured us the 
committee understood the situation and still wanted our band if we 
could accept the invitation. 

Dr. Don Gillis, famous American composer and a member of the 
National Music Camp staff, was commissioned to compose a stirring 
march for the dedication. 

We discussed a plan to record this march by a union band in New 
York with excerpts from the dedicatory addresses on the opposite side. 

This record was to be sent to all the radio stations in America to help 
promote the occasion. 

We also worked out a plan whereby the National Music Camp would 
finance half of the $2,600 recording fee to the union musicians. 
Copies of the record were to be sent to 3,000 radio stations for advance 
promotion of the ceremony. 

The entire program was announced in a press release by the bridge 
authority appointed by the Governor of Michigan. On April 18, 
1958, Mr. Smith arrived at our office in Ann Arbor and announced the 
entire project had been canceled as of that morning. 

He told us he had been informed the musicians’ union threatened to 
send 3,000 pickets to the bridge ceremonies if our boys and girls were 
allowed to play. 

The message stated there would be no opposition to any other bands, 
union or nonunion. The ban, we were informed, applied only to the 
Interlochen group. 

Subsequently, we learned Eduard Werner, president of the Detroit 
Federation of Musicians, had called Lt. Gov. Phillip Hart and told 
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him the presence of our youngsters would bring pickets to the bridge. 
Mr. Hart referred the call to Governor Williams’ executive secre- 
tary. Later we learned the secretary had communicated with Mr. 
Cisler’s office. The cancellation followed. 
I think the story of this tragic affair is best described by a weekly 
newspaper publisher in Mason, Mich., who wrote in his May 8 issue 
of the Ingham County News, and I quote: 


What we now call the Mackinac Straits Bridge may become known as the 
Petrillo Bridge. 

A Detroit musicians’ union leader insists that Petrillo had nothing to do 
with withdrawal of the invitation to the National Music Camp Band. 

The Detroiter also insists no threats were made to send 3,000 pickets to the 
bridge if the Interlochen Band plays. 

The Detroiter says he himself protested the invitation to the Interlochen 
band on grounds that the bridge was built by union labor and that a union 
band should be hired to play for the dedication. 

This brings up the interesting theory that the bridge was not built to link the 
two peninsulas, that it was not built to serve the traveling public, that it was 
built as a monument to union labor. 

Dr. Maddy, who has done more for music and has probably trained more 
union musicians than any other man in the United States, Petrillo included, has 
had his work handicapped by Petrillo on several occasions. 

Petrillo has kept the Interlochen musicians off national TV and radio hook- 
up, Dr. Maddy claims. And don’t think Petrillo lacks such power. 

At a recent appearance of a European band on the Ed Sullivan show, the 
master of ceremonies saw fit to thank Petrillo for permitting the band to play. 

Right out at Michigan State University at a recent concert, the printed pro- 
gram acknowledged with thanks the kindness of Petrillo in permitting the 
Deutchmeister Band to play concerts at East Lansing. 

These edicts of James Petrillo are an affront to American freedom. 

They are an insult to free Americans. 

This crawling to him, this flattery of him, to gain permission to hear music 
is disgusting. 

If the invitation to the Interlochen band to play for the bridge dedication 
ceremonies is not renewed, all our boasts about the Mackinac Bridge will sound 
hollow. 

If we have built the bridge to withstand the stress of wind and rain, and ice 
and not strong enough to withstand the threats of James Petrillo, we have not 
built well. 

That, gentlemen, is what one Michigan editor says about Petrillo, 

Quite obviously, the threat from the Musicians’ Union to bring 
pickets to the bridge dedication resulted in complete surrender to 
Petrillo’s union. This surrender to one of America’s most wnscrupu- 
lous labor monopolists brings shameful dishonor to the entire State of 
Michigan and to freemen everywhere. 

The Michigan Legislature, apparently embarrassed by the turn of 
events and under protests from Michigan mothers, fathers, educators 
and clubs, decided to repair the damage. 

In a letter to me, dated May 16, the chairman of a legislative com- 
mittee asked our band to participate in the bridge ceremonies by 
giving a special concert. 

The letter stated that the legislature had sufficient pride to want 
our boys and girls to participate in the ceremony; however, they 
wanted our band to play at Harbor Springs, Mich., 37 miles from 
the bridge. 

We have respectfully declined. 

To accept this invitation would be adding insult to injury to the 
boys and girls of America. 








120 LABOR-MANAGEMENT RELATIONS 


On May 26, Governor Williams wrote to Walker L. Cisler, chair- 
man of the Mackinac Bridge dedication committee, urging that the 
committee reverse its decision to withdraw its invitation to the Inter- 
lochen Music Camp to take part in the bridge dedication. 


I am concerned— 
the Governor wrote— 


that the bridge dedication be a joyful occasion unmarred by any prevailing 
quarrels. Consequently, I regard it as most unfortunate that the long-standing 
quarrel between Dr. Maddy of the Interlochen group and the Musicians’ Union 
has been injected into the Mackinac Bridge dedication. Unless the matter can 
be adjusted in some way which the public accepts as equitable and reasonable, 
it is certain to cast a shadow over the occasion which ought to reflect credit 
upon the State of Michigan * * *. 

To prevent any further misunderstanding, let me suggest that the commit- 
tee review the matter carefully with the Interlochen people and the Musicians’ 
Union * * *, I can see no justification for barring the young people of the Inter- 
lochen Camp from participation merely because Dr. Maddy is persona non 
grata to the Musicians’ Union. 

Let me say that whether or not the boys and girls of Interlochen 
perform at the Mackinac Bridge dedication ceremony is of little mo- 
ment in the history of Michigan’ s great achievement. 

Mr. Grirrty. I would like to interrupt you at this point, if I may. 
Could I ask this one question, as I believe the sentence may leave the 
wrong impression? Ifthe invitation is renewed to the National Music 
Camp for the high-school band to play at the dedication ceremony, 
would the camp now accept it and play ? 

Mr. Mappy. Yes. I think that is an occasion we ought to take part 
in. ‘That is the reason we accepted the invitation in the first place. 

Mr. Grirrin. You would welcome a renewal of the invitation ? 

Mr. Mappy. Yes. These boys and girls are from all over America. 
We would like them to go back to their hometown and tell them about 
their taking part in this wonderful thing happening up there, and tell 
their children and grandchildren. 

It is something they should appreciate very much, if they are al- 
lowed to go. We certainly would accept, if they renewed the invita- 
tion. 

What is important, however, is the future of the National Music 
Camp and whether it will be able to continue the cultural education 
of thousands of American boys and girls, unmolested by labor lead- 
ers who place themselves above the law and the will of the people. 

(16) Despite the recent announcement that Boss Petrillo pl inned to 
retire from the presidency of the A. F. of M., while continuing as 
vice president of the AFL-CIO and the presidenc’ y of the Chie: ago 
local of the A. F. of M., there is little doubt that the philosophy and 
policies so thoroughly established duri ing the Petrillo dictatorship will 
continue to curtail the musical opportunities of the boys and girls 
of America and will continue to control the lives of musical per- 
formers and the operations of the music industries. 

Instead of playing the lead trumpet, we expect Petrillo to start 
banging the bass drum. In other words, it will be perhaps a new 
musical score, but the same old tune. 

Events have proved that the Petrillo-made laws take precedence 
over our national laws. Even after the United States Supreme Court 
upheld the constitutionality of the Lea Act (June 1947), the radio net- 
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works were afraid to risk broadcasting from Interlochen, for fear of 
reprisals by Petrillo. 

(17) In May 1948 the Mutual Broadcasting System made ar- 
rangements to broadcast 8 half-hour programs from the National 
Music ( ‘amp, then abruptly canceled the arrangements the day after 
these programs were announced in the press. Does anyone have any 
doubt as to why these programs were canceled ? 

For the past 13 years the International Musician, official magazine 
of the A. F. of M., has advertised the National Music C ‘amp as “unfair. 
There is apparently no legal way by which an unfair ruling may be 
removed or the justification of the ruling proven. 

Neither the Lea Act nor the Taft-Hartley Act provide any protec- 
tion from this type of tyranny. Maybe someone in W ashington can 
help us. 

(18) In January 1948, I testified before a subcommittee of the House 
Committee on Labor and Education, at which time I pleaded for the 
right to appeal a union decree to the courts. This subcommittee rec- 
ommended in its repbrt to the Congress “that legislation be enacted 
to grant a person or firm placed on an unfair list the right of redress 
in Federal court.” No such legislation has yet been considered by 
Congress so I am appealing again for action. 

(19) Radio. Is there anyone who has not heard an announcer, at 
the close of a radio or TV program, say “This program has come to 
you through the courtesy of the American Federation of Musicians, 
James C. Petrillo, president”? What are we coming to? Is this free 
America / 

This announcement follows every program broadcast by the United 
States Marine Band, the United States Navy Band, the United States 
Air Force Band, the United States Army Band, and all other service 
bands and orchestras and all instrumental musical organizations ex- 
cept those which are 100-percent union musicians. 

Apparently not even the President of the United States or the 
Congress has the right to order our governmental musical organiza- 
tions to perform over the air without permission from the one man 
who claims to own and control the radio air exclusively—and who 
enforces his claim 100 percent effectively—dictator James C. Petrillo. 

Petrillo insists, and the broadcasters submit, that music comes into 
the American home through the courtesy of James C. Petrillo. 

What's next ? 

Coal through the courtesy of John L. Lewis? 

Deliveries through the courtesy of James Hoffa ? 

Automobiles through the courtesy of Walter Reuther ? 

Although the Lea Act specifies that interference with an educational 
broadcast is punishable by fine and imprisonment, Petrillo continues 
to wield his autocratic power over America’s radio stations, prohibit- 
ing practically all student musicians the use of the radio air. 

That is referring to networks, particularly. 

(20) School bands and orchestras. Do you have a school band or 
orchestra in your school back home? Of course you have. But, have 
you ever heard your school band or orchestra over the air? No, of 
course. Why? Because Petrillo controls the air and he won't let them 
broadeas 

Mr. Hotianp. I have to differ with you. Our school bands in Pitts- 
burgh play over the air. 
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Mr. Mappy. Over the Pittsburgh stations? 

Mr. Hotianp. Yes. 

Mr. Mappy. But they don’t play over the networks. 

Mr. Hotianp. They play over the air. 

Mr. Mappy. Over local stations, particularly noncommercial sta- 
tions. 

Mr. Hotianp. And they take part in our parades. 

Mr. Mappy. Yes. That is because of the code of ethics Mr. Kearns 
is responsible for. I was referring to networks. I was on one a month 
ago out in Oklahoma, one of the very few, I think, on a network, 
because the networks have been shut out from it. 

They are not allowed to use music education groups. 

ug Petrillo a legal right to restrict students from broadcasting ? 
The Vandenberg Act. the Lea Act, and the Taft-Hartley Act all 
include special provisions designed to prevent Petrillo from inter- 
fering with the education of our youth. In brazen defiance of these 
acts by the Congress of the U nited States Petr illo rigidly enforces his 
own laws, which make a hollow mockery of the Constitution of the 
United States. 

(21) International cultural exchange: In 1956 the National High 
School Orchestra from Interlochen received invitations to give con 
certs in Poland and Yugoslavia as guests of the Governments of those 
countries—with all expense paid by these countries while the group 
would be in their respective countries. This project was rejected 
by the ANTA (American National Theater and Academy) music 
panel, made ap : irgely of A. F. of L. members, which is the screening 
agency for the State Department’s cultural exchange program. 

(22) Motion siden? The National Music Camp produced at its 
own expense, a 30-minute sound-color motion picture film entitled 
“Grand Canyon” de picting g the beautiful scenery of the canyon in full 
color, with music of Ferde Grofe’s Grand C anyon Suite ‘played by 
the 240-piece National High School Orchestra. The purpose of this 
film was to promote international appreciation of American youth 
culture—by producing a film showing American scenery with Ameri 
can music play ived by America’s outstanding youth symphony orchestra. 

This film as offered t to the USIA at the cost. ol making prints 
($150 each) but it took many months before the USIA finally ordered 
five copies of the film, supposedly for overseas use. 

In September 1956 the Ambassador from Rumania asked the USTA 
fora copy of this film for use in his country but received no reply. 

Eventually the National Music Camp provided, at its own expense, 
copies of this film with narration translated into Rumanian and Polish 
languages and presented these copies to the governments of these 
countries. 

(23) Educational film: Several years ago the General Motors Co. 
sent representatives of its film service (Jim Handy Co.) to Interlochen 
to arrange for filming a documentary film for distribution through 
its GM educational film service to schools. A week after the arrange- 
ments were made the agreement was canceled by GM without stated 
reason. 

For adi litional instances of Petrillo’s interference with the National 
Music ¢ amp and the boys and girls of America I refer you to supple- 
ment to statement prov ided herewith. 1 
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(24) We all pay tribute to Petrillo: Petrillo levies and collects a 
tax on every television show that uses music. The sponsor of the pro- 
gram pays 5 percent of the cost of the entire program to Petrillo for 
his union’s trust fund. The Readers Digest, December 1956 issue in 
an article by Lester Velie entitled *A Union That Fights Its Workers,” 
states that: 

To producers like Edgar Bergen, this meant paying Petrillo’s fund, $1,400 per 
broadcast for the right to use musicians earning $1,100. Unable to carry the 
burden, Bergen fired the musicians and turned to tape-recorded music, mostly 
imported from abroad. 

I think the testimony from Cecil Reed, which I hope you will have, 
tells how the motion-picture musicians who have been doing most of 
the recording for the motion pictures and television, mostly on the west 
coast, have taken their sound trucks to other countries now. There is 
a clipping here that came from Los Angeles saying that some of the 
musicians are now recording in their barns and garages, hidden away, 
bootlegging recording. ‘T he -y have to earn money, and there is a strike 
onnow. ‘The only way they can earn money now is to record surrepti- 
tiously. It is a pretty serious affair. I hope you get to hear Mr. 
Reed, because I think he has a tremendously interesting story. 

The musicians who provide _ music for TV shows also shell out a 
percentage of their earnings to Petrillo—his income-tax payment. 
This is probably the only cal privately operated income-tax col- 
lection system anywhere. 

Petrillo collects a tax on every motion picture production using 
music, including old films revived for television use—plus a tax on the 
income of the musicians providing the music. Motion picture and 
television companies are going to Mexico and to E urope for recorded 
sound tracks for motion picture films and TV shows. The net result 
of this is loss of employment for the musicians whom Petrillo claims to 
represent and protect, 

Every time you buy a phonograph record you are contributing to 
Petrillo’s trust fund—unless the recording was made in Europe to 
avoid ey rene to Petrillo. 

The gigantic trust fund which is fed by the money extorted from the 
entertainment industry and privately levied income tax on the earn- 
ings of the working musicians is supposed to be used to provide em- 
ployment for musicians who have lost their employment because of 
sound movies, jukeboxes, hi-fi recordings, and other forms of “canned” 
music. 

Since the number of members in the A. F. of M. had doubled during 
a period when the number of jobs for musicians has shrunk at least 
50 percent, there must be some good reason for the increase. It prob- 
ably includes financial support for the officers of locals who never play 
an engagement but who are strong supporters of Petrillo and his 
decrees. 

Mr. Reed has a lot more to say on that. 

(25) Petrillo is the law: The constitution of the American Federa- 
tion of Musicians gives its president (Petrillo) complete authority 
over all affairs of the union, including the right to void any or all 
provisions of the constitution and to substitute provisions of his own 
making at his own pleasure. He has the power to take over any local 
union if he so desires. 
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At the A. F. of M.’s 1957 convention, a resolution was adopted 
unanimously to the effect that “if 15 members of a local object, the 
local cannot withdraw from the federation.” 

This resolution was aimed at the Los Angeles local, then threaten- 
ing to withdraw, then with a membership of 16,000: 15 members 
would be less than one-tenth of 1 percent having the veto power. I 
wouldn’t call that democracy, except Russian, perhaps. 

In the Reader’s Digest, December 1956 issue, Lester Velie reported 
that he, with several other convention reporters at the annual conven- 
tion of the A. F. of M. in Atlantic City, hunted for professional 
musicians among the delegates to the convention without finding one 
delegate who earned his living as a musician. 

This is a union operated by persons who are not concerned with the 
welfare of the membership but who operate the union for their own 
interests. Working members of the A. F. of M. pay their dues as the 
price of the right to work. They pay the privately levied income tax 
rather than enter a fight in the union. 

(26) Rebellion in the ranks: Even the members of the A. F. of M. 
are awakening to the situation whereby they have lost the power to 
run their own union and are merely slaves to Petrillo’s will. He ma- 
neuvers the use of the union’s huge trust fund in ways which steadily 
increase his power over the lives of the members of his union. 

In Los Angeles a group of the finest musicians—those who provide 
the music for 90 percent of all motion pictures and television shows 
originating in the United States—recently formed their own union, 
the Musicians’ Guild of America to rid themselves of Petrillo’s dom- 
ination and unlicense taxation. Newsweek reported that these musi- 
cians and the motion picture and TV industry have sued Petrillo and 
the A. F. of M. for $1214 million which they claim Petrillo has extorted 
from them without legal authority. 

Later Mr. Reed said it was nearly $20 million. 

(27) The slavery clause: The constitution of the A. F. of M. in 
common with many other compulsory-membership unions, contains 
a provision to the effect that any member of the union who resorts to 
court action against the union or any officer of the union is automat- 
ically expelled from membership in the union. 

Such a provision in the constitution of any compulsory-membership 
union is in direct defiance of our national laws and constitutes a threat 
to the freedom of every member of such a union. 

No compulsory membership union should be empowered to deny its 
members the protection of the Constitution of the United States. No 
union member should lose his right to work for seeking the protection 
guaranteed every American citizen by our Constitution. 

I think those are fundamental things that should be considered ji 
any legislation. 

(28) The right to work: There is urgent need for legis: ition mene 
any union decree involving the right to work subject to review by the 
Federal courts. Such legis: ition should receive the wholehearted 
support of all union members as a protection of their right to work 

There should be some Seedstating that would permit a person or 
institution affected by an unfair ruling or other arbitr: ary disciplinary 

ion on the part of a union or union boss, to ap peal directly to the 
F ooo: al courts, thus giving that person or institution an opportunity 
to be heard and to have the matter determined judicially, and in the 
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event that the court should find the proposed action arbitrary or unjust, 
then such person or institution should be entitled to an order restrain- 
ing the union from carrying out such action. 

Further, that such a person or institution should have the right to 
bring suit against the union for any loss or damage sustained by reason 
of the improper action of the-union. 

I seek the right to employ union musicians to teach at the National 
Musie Camp, which I head. 

It is my conviction that these problems are the most significant and 
compelling matters remaining in the field of labor legislation, because 
without correction in this regard unprincipled union leaders can, with- 
out legal or moral justification, put out of business any institution they 
happen to dislike, or t ake away the livelihood of any of their members 
who do not submit meekly to their demands. 

It is for the 40 million boys and girls in our American schools that 
[ plead for fair play, for the protection of our educational system from 
unscrupulous labor dictators like Petrillo, who seek to abrogate the 
supreme law of our land. 

[ am appealing to the Congress for legislation that will guarantee 
our children and grandchildren the protection of the Constitution of 
the United States, which includes the right to life, liberty, and the 
pursuit of happiness—the right to work included. 

It is my haunting fear that the price of today’s apathy and com- 
placency will be the blood or enslavement of our grandchildren. 

Mr. Perkins. Mr. Wier, have you any questions ¢ 

Mr. Wier. Lam prompted to ask ac ‘ouple of questions. Dr. Maddy, 
[ notice in the introduction of yourself that you are professor of music 
at the University of Michigan. 

Mr. Mappy. Yes, sir. 

Mr. Wier. And you have been there for 34 years. That is a full- 
time 12-month job? 

Mr. Mappy. It was. It is now one-sixth time, since the camp has 
taken part of my time. 

Mr. Wier. I was coming to that. While you are drawing pay from 
the [ ae rsity of Michigan for musical instruction, you also operate 
this National Musie Camp, which, I would gather, is quite a full- 
time job / 

Mr. Mappy. Yes. The one-sixth time, for which I am paid for the 
university services now, is for the summer session at Interlochen. 
However, I am on university committees all winter long, but I don’t 
do actual teaching there. It is at the summer camp in Interlochen. 

Mr. Wier. Where do you spend most of your time or effort ? 

Mr. Mappy. In Ann Arbor all winter and in Interlochen in the 
summertime. We have about 1,000 university students in Interlochen 
In the summertime. 

Mr. Wier. When did you join the musicians’ union / 

Mr. Mappy. 1909. At that time we had to take a rather rigid 
examination to prove we Were musicians before they would Ice us in 
the union. 

Mr. Wier. Was that before you went into teaching ? 

Mr. Mappy. Yes. I took the examination to join the musicians’ 
union in Minneapolis, and became a member of the Minneapolis Sym- 
phony Orchestra for many years before I went to teaching. 
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Mr. Wier. You were a member of the Minneapolis Symphony 
Orchestra ! 

Mr. Mappy. Yes, sir. 

Mr. Wier. Well, that leads me to another question. I guess Minne- 
sota is on a comparable basis with the University of Michigan. I 

think we have as big a band as you have, and as many musical students, 

and our participations are many with that band. This is the first time 
that I have heard of any such controversy and not at the University of 
Minnesota, and ne ither at the school board of Minne: apolis, where we 
have 11 senior high schools, each with a very fine band. In Minneapo- 
lis, our musicians and the educational institutions have a complete 
understanding of areas of commercial use and areas of what might be 
called civic use. 

Mr. Mappy. There have been some controversies there. I was mixed 
up in one. I was doing band-lesson broadcasts over the National 
Broadcasting Co. One year I went around the country, originating 
these broadcastings in different cities. One of those cities was Minne- 
apolis. When I came there, all arrangements were made, with permis- 
sion of the local union, to use one of the local school bands 

This arrangement was all made and oom pleted, and the day before 
the broar eae the Vv had word from Petrillo that they must not use this 
school band, that we would have to use a union band. Rather than to 
try setae) a union band in one-half hour of rehearsal, I went back to 
Chicago and originated the program there, where I had a regular band. 

Mr. Grirrin. This was wai? r i a union authorized it 4 

Mr. Mappy. Yes; the same thing happened in Denver, San Fran- 
cisco, and Buffalo on that trip 

Mr. Wier. Apparently since you left Minnesota we have not had any 
difficulty. 

Mr. Mappy. There have been a few things like that. I might say 
before Petrillo became president of A. F. of M., his predecessor, Joe 
Webber, was a good friend of mine, and whenever there were difficul- 
tres, and there were difficulties occasionally, he always called on me, 
and we always managed to settle such affairs to the satisfaction of 
everyone concerned. 

Mr. Wier. You lay quite a bit of stress upon the fact of the musi- 
cians’ union efforts to live and protect professional musicians, which 
you are in the early stage of developing. 

I presume when you graduate these boys and girls from your music 
schools you hope that someday they will make a decent living in their 
fields of music, so I do not anticipate that you want to see the musi- 
cians’ union destroyed. 

Mr. Mappy. That is right. 

Mr. Wier. I hope that you are cognizant of the inroads automation 
has made in the field of music. It so happens that I spent a long time 
in theaters; that is the union I belonged to, and I have seen the days 
when every theater had an orchestra. In my case, I have seen music 
completely wiped out. That applies, of course, to the reference you 
made to Los Angeles, the center of the music industry. 

With all of the rather harsh things you said about Petrillo, he has 
a terrific problem, hasn’t he ? 

Mr. Mappy. Yes. [ think Petrillo has used very poor judgment. 
I think he has priced the musicians out of employment. That is what 
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has happened out on the west coast. I was a theater musician, too, 
and I played in theaters all over the country and know the story. 

Mr. Wier. He didn’t price them out, unless they worked for pea- 
nuts. Automation was bound to come. As words came on film, music 
was bound to come. You don’t charge Mr. Petrillo with the abuse 
of money ; do you ¢ 

Mr. Mappy. Yes. I think he has abused that trust fund that was 
supposed to go to provide employment for the musicians who were out 
of employment through automation. 


Mr. Wier. Right. And do you know that all over this United 
States, the returns from those 1 royalty payments have paid summer 
bands to play in musical parks all over these United States / 


Mr. Mappy. My brot her is in ‘iain of the summer music in Minne- 
apolis. He gets some of his money from the Petrillo fund. I know 
some of it is used that way, yes, some of it 

Mr. Wier. I think the House committee investigated that situation 

Los Angeles, and I hold no brief for Petrillo in that case. 

The Los Angeles Musicians Local is very fortunate to have the 
movie ind lustry there where the bulk of the r yalties come in. Of 
course, Los Angeles wants to retain all that money. They don’t care 
about Minneapolis. They don’t care about Louisville or some other 
part of the United States. All of that income that they are in that 
fortunate position of getting they want, not for the national! welfare. 
Is that correct ¢ 

Mr. Mappy. That is right. 

Mr. Wier. That isthe argument. 

Mr. Mappy. Yes; but can you see any legal justification in taxing 
one person to pay somebody else who does not work who had nothing 
to do with that? Somel body in New York City gets paid because 
somebody in Los Angeles was taxed and they took his money away, 
not with his permission, but took it away from him and gave it to 
somebody else. 

Mr. Wier. The musicians in Los Angeles were not taxed. They 
were asked to share, and share as all other locals share. 

Mr. Mappy. They were more than asked. They were forced. 

Mr. Wier. Well, I subscribe to that. I subscribe to that. 

Mr. Mappy. I think that is illegal. There is no law in the United 
States that permits me to tax you to pay him. 

Mr. Wier. I understand what you are saying, because you have 
been hurt. I cannot justify everything you have said. I think I will 
check up with the Minneapolis musicians. 

Mr. Mappy. You will find my brother is in charge of that. Our 
Interlochen students are now the key members of all the orchestra 
in the United States. 

Mr. Wier. This school that you are operating seems to be your pet 
now. 

Mr. Mappy. That has been my life’s work; yes. 

Mr. Wier. I am not at all familiar, so I cannot point my finger, 
but I am wondering just how much employment your students down 
there, your organized band, how great inroads do they make on the 
possibilities of livelihoods for musicians. 

I think that is the point we have to reach here. Just how much do 
you affect the livelihood of the musicians that would be paid for that ? 
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Mr. Mappy. Absolutely not at all. This is a very unusual thing, 
taking this band to play for any kind of occasion. We wouldn't let 
them go out of camp to play even 14 miles away, the Travis City 
Cherry Festival. I think Mr. Griffin can testify to that. We hada 
battle there for years and years. When we did go, we went with one 
condition, and that is that they employ every union musician in Travis 
City and pay them the regular fee for parading, when our band plays. 
They didn’t parade, but they got paid the same. 

I demanded that. I have been careful not to interfere with em- 
ployment of union musicians in any way. 

Mr. Grirrry. In connection with the dedication ceremony of the 
Mackinac Bridge, is there any basis for believing that the dedication 
committee had any intention of employing a union band that you 
were taking the place of, or is there any indication since your invita- 
tion was withdrawn that they are now going to employ a union band 
that you would be taking the place of / 

Mr. Mappy. I am sure in the beginning they had no intention of 
employing any band. There is no union band within a good many 
miles there. 

Mr. Grirrrn. So there is no reason to believe that your 200-piece 
high school band was taking the place of any union musicians that 
might have been hired ? 

Mr. Manpy. No. We arranged that when they came to talk with 
us. We don’t want to get involved in any way with anything in 
competition with union musicians. We even arr: anged to hire a union 
band to record this march and pay half of the expense of it ourselves. 
Now I understand there is some talk of engaging the union band, just 
to satisfy the union, and still have our band go up there. I have not 
had the invitation yet, but we would be glad to accept it if it comes. 

I understand there is some talk of employing a union band, just 
to satisfy the demands of the union, which is all right with me. 

Mr. Grirrin. I didn’t think there was any understanding to believe 
that. 

Mr. Wier. Those responsible for the dedication probably had no 
thought of music, but they do want music. That is why we get into 
these arguments. We move ahead without any thought of a contro- 
versy arising. Maybe what he says is true, that there wasn’t any 
indication that there was going to be a band. And then they hap- 
pened to think, “Well, we can get this band,” and then they run into 
musicians. I can understand that. 

Mr. Mappy. I understand the band from the United States Steel 
Co., which is a nonunion band, but they are made of steel union mem- 
bers, was going to play up there, because they bought the steel from 
the United States Steel Co., and they were going to send their band 
up there just as a gesture to promote United States Steel. That is 
the only other band the vy have spoken of. I believe there is to be an 
Army band up there. 

Mr. Wier. I am not going to delay this, but it is a tricky job. In 
my city, and, of course, now I find you are familiar with Minneapo- 
lis, so I can’t say anything that you would not be aware of—you know 
in our city we have that same thing you mentioned about the steel 
company. In Minneapolis we have the police band, the Minneapolis 
Polic : De partment band, we have the letter carriers band, we have the 
Pillsbury Flour Mills band. On parades, we always have that little 
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controversy there, which has never flared, because in all of those bands 
there are union musicians. Where I have seen the most free music 
right in my life is right here in the District. Every night we have 
big bands out playing in front of the Capitol here. 

Mr. Kearns. That is a service band. Don’t get mixed up in that. 

Mr. Wier. That is free music, isn’t it ¢ 

Mr. Kearns. But don’t get mixed up in that. 

Mr. Wier. I said it was free music 

Mr. Mappy. I think Mr. Kearns was instrumental in getting this 
national code of ethics adopted. It is one that I tried 10 years 
before. It was accepted, too. 

Mr. Wier. As long as my colleague up here brings up that these 
are service bands, mi aybe the bridge dedication could have gotten a 
military band from Michigan some place. 

Mr. Mappy. I think they are getting a band from the Army from 
some place up there. 

Mr. Grirrix. You are worried about misplacing union musicians. 
Isn’t the same principle involved ? 

Mr. Wier. Yes. 

Mr. Grirrin. Why would that be all right? Just because Mr. 
Petrillo says so? 

Mr. Wier. You better talk to Mr. Petrillo. 

Mr. Hotianp. There is a lot of difference between a service band 
and a school band. 

Mr. Grirrin. Not if you are worried about union musicians. 

Mr. Perkins. Does the gentleman from Minnesota have other ques- 
tions ¢ 

Mr. Wier. No, I don’t believe so. 

Mr. Hotianp. This man runs a business, a school, at a profit. 

Mr. Grirrixn. Would you ask him that question? I would like to 
bring that out. 

Mr. Perkins. Does the gentleman yield to the gentleman from 
Michigan ¢ 

Mr. Kearns. Yes. 

Mr. Grirrin. Go ahead, Mr. Kearns. Iam sorry. 

Mr. Kearns. First I want to qualify myself as a member of Mr. 
Petrillo’s union for 28 years. 

Gentlemen of the committee, this is a long story. I happened to 
be chairman of the committee in 1947 that investigated Mr. Petrillo, 
and on that committee I had the now vice president of the United 
States, Mr. Nixon, and my ranking minority member is now chairman 
of this full committee. 

If you think he was ever investigated, he was. My staff did 414 
months’ work on him before we ever brought him to Washington. 
I told Mr. Petrillo the morning we swore him in and he took the 
oath, I said “Jimmy, you want to tell the truth,” and I believe in the 
testimony which is here, and I have it all with me, he answered every 
question, admitted what errors he had made, so far as featherbedding 
was concerned, and so forth, and how it was financed. 

It is all documented here. The committee authorized me to sit 
down and draw up agreements with him. As you well know, I met 
in Chicago with Mr. Petrillo, Mr. Hunt, who was superintendent of 
schools, later assistant deputy director of our Department of Health, 
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Education, and Welfare, now at Harvard, and the head of the Music 
Educators Association. 

At that time we agreed that all service bands, all high school, college 
bands, municipal bands, fraternal bands of any kind, could play. 

They did not have to have permission from Mr. Petrillo to go on a 
network. If a network wants to pick up a little town and hook that 
radio station up with a network, Mr. Petrillo would not object. 

So far as the service bands are ee erned, he fe * that inasmuch as 
the large local bands had sort of disappeared, was fine for the 
Lions Club or anyone to bring in the service b: ile all they did was 
pay their transportation and house them while they are there, and 
they are on their way. 

They don’t get a nickel for it and there is no money going into the 
armed services for their performances. 

I began to realize that running a labor union is a pretty tough job, 
regardless of what union you have. It is like being in Congress, or 


being the head of an organization. You can’t et ise everybody. 
Every person that runs a labor union tries to pr the best. for his men. 
We have the union shop. If you go down here and hire in at a steel 


mill, you work there for 30 ens and you automatically become a 
member of the union. 

The only difference between Mr. Petrillo’s union and that, is that 
you have to qualify, as you say, through an examination, and it is 
tougher tod: ay than it usec 1to be. 

Mr. Mappy. No. there is no examination an vy more. 

Mr. KEARNS. Well. in some places they do i : Up my way they 
do it. You have to take an examination. Then you are accepted or 
rejected. Well, that is a matter of local autonomy anyway. We 
will say that. 

In this case back in the 1947 hearings, I particularly asked Mr. 
Petrillo about Dr. Maddy, al d | have the re ord right here, 

I said “So far as I am eae to close this It nterlochen incide nt, 
Mr. Maddy’s problem would be then to have the chain or network that 
wanted to carry him as Si atte r he is reinstated in the union.” 

The question then was your r instatement,. isn’t that correct ? 

Mr. Manppy. This is news to me. . didn’t know you had any such 


agreement. All I know is th: » Mutual Broadeasting Co., in 1948, 
made arrangements for 8 br are asts, and he eanceled them. 


Mr. Krarns. Mr. Petrillo stated here that you could appeal before 
the committee and they would weigh your case, a? aar acceptable to 
them, you would be reinstated. I don’t know whether vou ever made 
the appeal ornot. Idon'’t know. 

Mr. Manppy. I called up and was told that if I would come down 
and throw mvself at the tender mercies of the national executive 
board, thev would consider readmitting me intothe union. I wouldn't 
ps ee as ee 

Mr. Krarns. Mr. Nixon considered that. and I know vou will reeal] 
that at that time vou invited me to « onduet up there 


ce 1 


Mr. Petri llo St ated ] LOW he would us ike care or me, too. The ol LV 
reason I didn’t go up to conduct was because I was involved in hear- 
ings on the west coast and couldn’t vO. 

I don’t think Mr. Petrillo would a atbe lifted my ecard, because I 
would have explained to him why I was going, that I had a lot of 
belief in your camp, the duty you were e doing for the boys and girls 
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of America, and I think we could have sat down and talked it over and 
everything would have been all right. 

The big grip that Petrillo had was on your network programs, 
because you were at that time expelled from the union. Is that correct ? 

Mr. Mappy. No. 

Mr. Kearns. Well, during the course of that. 

Mr. Mappy. That is right. 

Mr. Kearns. Your incident with him probably is the most renowned 
of all the cases in American history. Personally, I believe that it is 
a personal feud between you and Mr. Petrillo, maybe not on your part 
but on his part, or on your part only; I don’t know which. But this 
situation here presents another phase of this thing. I know Congress- 
man Knox here, where the bridge is located, and Congressman Griffin, 
where your camp is located, are vitally interested. 

In your statement, you have an excerpt from the letter that Governor 
Williams wrote to Mr. Cisler. 

Mr. Mappy. I have the complete letter. 

Mr. Kearns. We might want to have that part of the record. 

Mr. Perkins. Without objection, that may be done. 

(Letter referred to was not submitted in its entirety, excerpt ap- 
pears earlier in witness’ testimony, p. 120.) 

Mr. Kearns. It seems to me when Governor Williams expressed the 
desire to have your band play there, and he is the Governor of the 
State of Michigan, inasmuch as you are not receiving money, except 
going down there by transportation and probably getting a couple of 
free meals while you are there—— 

Mr. Mappy. One meal; yes. We carry our own lunch. 

Mr. Kearns. You have to take your own lunch ? 

Mr. Mappy. We carry ourown. It isa pienie. 

Mr. Kearns. We will have to go into a huddle with Mr. Knox on 
that. 

Anyway, I have the firm belief that this could be jumped over the 
Michigan, the Detroit local, or whatever the State local of musicians 
there, and I think if Governor Williams called Jim Petrillo or wrote 
him a letter, this thine would be ironed out in a few hours. 

To me, this is a local affair. Then if Mr. Petrillo did not want to 
do that, if | were the Governor of Michigan and this was a State affair, 
and L was having this very widely known e amp from Michigan play 
at that very significant occasion, if he threw up the pickets there for 
that occasion, as Governor I would dispel those pickets because I 
don’t think it is fair. 

Mr. Mappy. That is what the local people have threatened to do, I 
understand. 

Mr. Kearns. Maybe that is a lot of talk. I would have gone to the 
top with this thing and worked it out there. Then I would have 
played. ‘Then if they put the pickets up, it is up to the Governor of 
that State to take care of that State. That is the way I look at. it. 
But I personally believe that had the Governor talked to Mr. Petrillo, 
this would have been very harmoniously handled on this occasion. 

I want to say for the committee that I think Mr. Maddy is one of 
the greatest music educators in the country. I am personally very 
sorry that this feud has ever existed. 

There are always two sides to every story. But I hope before 
Jimmie hangs up his shoes and quits, like Joe DiMaggio did, that you 
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two fellows can get together somehow. If I can be instrumental 
doing it, I will ‘be gli ad to help. It isn’t impossible. Nothing is 
impossible. 

I would like to suggest, Mr. Chairman, and also to our distinguished 
gentleman from Michigan here, that I think if the Governor would 
write to Mr. Petrillo or call him, that this thing could be ironed out 
very satisfactorily. 

Mr. Grirrix. We would be very pleased to have the Governor do 
that. 

Mr. Perkins. The gentleman from Pennsylvania, Mr. Holland, is 
recognized. 

Mr. Hotianp. I don’t know much about your camp, to be very frank 
with you. Iam from Pennsylvania. Is your camp paid out of any 
foundation moneys? 

Mr. Mappy. No regular support from foundations. We have had 
a few gifts from foundations and some support from the University 
of Mic higan also. 

Mr. Houianp. It is profitmaking, is it not 

Mr. Mappy. No, it is nonprofit. 

Mr. Hoizanp. The people who have positions there get paid for 
that ? 

Mr. Mappy. Well, they pay salaries, yes. Every institution does 
that. It is affiliated with the University of Michigan. We have about 
1,000 university students each summer and about 1,250 others. Al- 
though there are about 4,000 that take instruction there each summer. 

Mr. Hotianp. We have a lot of bands in Pittsburgh. We have 
never had any trouble with the Musicians’ Union. We have always 
told them we were going to do something, and they have always agreed 
without any arguments at all. 

Mr. Mappy. They have had the code of ethics in Pennsylvania since 
around 1930, when Will Erheart was director of music in Pittsburgh, 
and worked that out. That is the one that the national code of ethics 
is based upon. 

Mr. Kearns. Agreements are signed now for all over the country. 

Mr. Houitanp. Maybe you feel you are an individualist and don’t 
want to try to talk to Mr. Petrillo about this. 

Mr. Mappy. I have tried a number of times to talk to him, but each 
time I have been slapped in the face. I have always been a strong 
unionist and still believe the unions are absolutely necessary. 

Mr. Hoxtxianp. I used to belong to the steel workers union, and I 
wouldn’t say by your statement here that you are a unionist at 
heart. 

Mr. Manppy. I have only one enemy in the Musicians Union and that 
is Petrillo. The rest of them are all my friends. Even the interna- 
tional executive board that threw me out of the union are all my 
friends. They didn’t want to do it, but they had to. 

Mr. Hotzanp. I don’t think men are going to want you in and then 
vote you out. I happened to be on the executive board of unions, too, 
and I never saw that done anywhere. 

Mr. Kearns. Would the gentleman yield ? 

Mr. Hotuanp. Yes. 

Mr. Kearns. Right after the hearings, I think this should be in the 
record, the networks were always having, and right after the hearings, 
I met at the Waldorf with the presidents of the networks, and they 
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signed a 3-year contract for the first time in history and during that 
3 years, there was not 1 strike. 

Then FM radio came, and I went down and met with them to 
address the first convention of FM networks in New York City, at the 
New Yorker. I went to Mr. Petrillo and said, “Let this new industry 
start, begin, have a birth” and he put the wage scale down 70 percent 
in order to let FM broadcasting get a foothold. 

He did the same thing in television. As a matter of fact, he called 
me after the first 2 years in television and he said, “Do you ‘think you 

can begin to pay scale yet ?” 

I think we should remember when people try to do right in certain 
instances. Every 3 years they meet at the Waldorf and the broad- 
casters of the 3 networks signed their contracts with Mr. Petrillo and 
never have a strike with them or anything. 

[ know if they would be having trouble, somebody would be calling 
me about it. 

Mr. Hotianp. You are educating boys and girls to become profes- 
sional musicians, are you not ¢ 

Mr. Mappy. Yes. 

Mr. Hotnanp. If there wasn’t Petrillo or what he is, there wouldn’t 
be professional musicians anywhere. Bands would disappear. In the 
big cities, if it wasn’t for the Petrillo union, paying bands to play out 
od: the fund that you are criticizing here, there “would not be any 
musicians left in our cities. 

When you consider that you have, as Mr. Wier stated, an auto- 
mation, you might say, or canned music, they don’t need any musicians 
in most places. You mentioned about the theaters. They do not use 
them in the theaters. When the feature movie comes in, they don’t 
have live music. 

If you didn’t have this setup, nobody would attend your school, 
because they wouldn’t have a future. 

Mr. Mappy. When I was in Minneapolis and went into the orchestra, 
there were five symphony orchestras in the United States that could 
play symphonic music. There are thousands now, and among those 
thousands are a lot of fine musici: ins, and most of them play just for 
the enjoyment of it, because there is joy in playing great music. The 
better players, those who are capable of earning a living, do get paid 
for playing in those orchestras. So there is more employment now 
for musicians in that type of music than there ever was. 

However, the small dance band, the six-piece dance band, has gone 
because for half the cost of hiring a dance band they can go and buy 
records and have the finest dance bands in the world. 

This automation has certainly hit the performing musicians very 
hard. I don’t think anyone has found the solution. 

Mr. Hortanp. The symphony orchestras, though, who is paying 
them? A lot of them are paid out of tax moneys. 

The city of Pittsburgh gives a big donation every year. 

Mr. Kearns. They are a half million dollars in the hole right now. 

Mr. Mappy. I don’t know what the solution is, but certainly there 
is a tremendous interest in music education. They claim now there 
are twenty-five or thirty thousand school bands in the United States, 
more than there ever were before. These youngsters learn music for 
the joy of it. It is not so much to earn a living. Petrillo’s thought 
has been that nobody takes music except to earn money at music. 
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Mr. Kearns. Don’t you think it is a career, like your teaching 
school ? 

Mr. Mappy. Ninety- eight percent of our youngsters don’t follow 
music after they have been to the music camp. 

Mr. Kearns. Why would you penalize people who have to support 
a family by playing music If you are going to have free bands, 
what will happen to the man who | is supporting a family 

Mr. Mappy. Many of the best musicians are doctors , lawyers, and 
scientists. 

Mr. Kearns. Will the gentleman yield?) Take the Pitt Band, for 
instance. Pitt does not have a major in music. Carnegie does, 
People that play in colleges do not take music as a vocation, but it is 
an avocation. 

Some of these other p eople go into music education to teach pupils. 
Five of my boys are playing in the Indianapolis Symphony now whom 
I had in the high-school band when I was a teacher. Sund: ay, when 
I was making a commencement address, one of my youngsters came 
up and said they have a 13-piece band they are playing in. ‘They are 
all in the union. I don’t believe anyone forced them to joi the 
union, but they all went into the union. 

Mr. Horianp. I think the union has kept the bands alive. You 
take the concerts we have in our city parks, and they are paid for 
by the union. We have free bands, for your information, that march 
in our veterans’ parades, and the union pays them. 

Mr. Mappy. I think it is too bad that you have to tax some musicians 
in order to pay others. I think that is wrong. 

Mr. HOLL ND. Don’t you think that is right ? 

Mr. Mappy. No, I don’t. I think it is illegal to tax me because I 
can earn a better living than John and give the extra money to John. 

Mr. Hotianp. I differ with you. I think if we follow your theory 
out, there wouldn’t be any musicians. 

Mr. Kearns. In all of the etnias that I have conducted over 
the country and abroad, I have never been asked once to show my 
card, never once. 
Mr. Houuanp. I think what you are criticizing, Dr. Maddy, is really 
at is keeping your job alive. 
Mr. Mappy. I am not eriticizinge the union. I am eriti izing the 
way itisrun. I am sure fl 


w! 
hat the majority of musicians in America; 
I think 95 percent of them, would agree with me on it. 

Mr. Hoxiianp. I know a lot of m 
good, union musicians, and they think that their livelihood would 
be taken away tomorrow if their union was to be broken up. 

Mr. Mappy. Mr. Reed will testify, if you let him appear before 
this committee, that this tax and depression that Mr. Petrillo is work 
ing on them out there has cost the employment of the motion-picture 
and television musicians more than half of their income already. 

Mr. Kearns. I investigated that union from Webber’s and Lang- 
ley’s time on the west coast, and that has always been a ball of fire 
out there. 

You know that. 

Mr. Mappy. That is where the finest musicians are. Who ean criti- 
cize Heifetz for getting $2,000 a program. But does he have to give 
up some of that to somebody else because he is a finer artist? With 
the movie stars, what they earn is theirs, the movie actors and so 
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forth, and they do not have to give it to somebody else. Of course, 
the Government takes its share. 

Mr. Hotianp. We are taxed for a lot of things we really don’t 
want to pay for. But I think in the long run the musicians are helped, 
as a whole. I think by keeping some working you are going to keep 
alive the profession that you are m: iking your living from. 

Mr. Mappy. I don’t think the music profession - is going to be de- 
pendent upon small dance bands forever. With better music, our 
standards have raised a great deal. 

Mr. Hotianp. They don’t go right into symphony when they come 
out of school. 

Mr. Mappy. Some of them do, our Interlochen people do; yes. 

Last year, a tuba player from camp went into the Roe shester Phil- 
harmonic Orchestra, and this year they have chosen one of our stu- 
dents as a conductor for that orchestra. 

Mr. Honianp. In every one that I a of, the unions have made 
very good donations to symphony orchestra 

Mr. Mappy. I think we could all ueiion the privately operated 
tax-collection system, such as Petrillo is operating. I think that is 
illegal, and I think the Los Angeles people are probably going to win 
their case. They have sued for I don’t know how many millions. 
There must be some other way to provide this employment for mus- 
icians. Of course, automation has knocked many things in the head, as 
we know. 

The iceman is no longer here, and neither is the horseshoer. 

Mr. Hotianp. He is missed, that iceman, too. 

Mr. Mappy. Yes. But there has to be some other way, rather than 
to tax those who earn money to pay those who don’t earn money. The 
reason those who don’t earn money do not is because they are not good 
enough. 

Mr. Hoiianp. Do you mean a man has to do some type of hard work 
toearn money? Isn’t the head of a union entitled to pay ? 

Mr. Mappy. ‘They get paid well enough, all right. 

Mr. Hoxiitanp. I don’t know about that. Consider the hours they 
work. They work longer hours than any musicians work. 

Mr. Mappy. I am not questioning that. The musicians work 
many hours as anybody I know. 

Mr. Hotnanp. I think you are just biased against unions, period. 

Mr. Manpy. No; Lam not. 

Mr. Houianp. I listen to those type of men who say they love unions, 
but then they make a statement like this, and this statement is in con- 
tradiction of what you are saying. Iam always worried about the man 
who says he loves the union, but-—— 

Mr. Mappy. Thirty-seven years in good standing is a pretty good 
record. 

Mr. Hotnanp. I am not saying you are not in good standing. I 
might tell you when I went to work I got a union card, and have kept it 
ever sine ce. 

Mr.Mappy. I capried a musicians’ card, as I say. 

Mr. Hotianns Tf it wasn’t for the union, we wouldn’t have what we 
have in the steel mills today, and neither would the musicians have 
what they have today. 

Mr. Mappy. What we need is a cleaning up of the musicians’ union, 
and in some others, too. 
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Mr. Hotianp. There you are again. Everybody is crooked but you, 
period. 

Mr. Mappy. Out in Los Angeles, this man Reed was elected presi- 
dent of the Los Angeles local, and what happened to him? Petrillo 
kicked him out of the union so he couldn't serve. So, they elected a 
whole slate of officers out there, and they kicked them all out. That is 
the way you control unions. You don’t let in competition. That is 
what is wrong about that union. 

Mr. Hotianp. Well, I know the man in Pittsburgh, Mr. Davis, one 
of the finest men in the city of ee has done more community 
work than any man in the city of Pittsburgh. He is the head of the 
musicians committee in Pittebutgh. He is on every important com- 
mittee in Pittsburgh. 

I do not know any man who has more respect, who is more honest, 
than Mr. Hal Davis, who represents Mr. Petrillo in the Allegheny 
County district. 

Mr. Mappy. Of course, there are bound to be a great many. I am 
only criticizing one man, the man who runs that union singlehandedly. 
There is plenty of evidence that he does that. For instance, inc luding 
music education in the province of the union, which it never was 
before, he did that just to pealize me and to interfere with the children 
of America and their education. He has done it in a great many cases. 
I think Mr. Kearns can remember when we had the music broadeast 
every Sunday over NBC, with the music for youth. I was in charge 
of that, but, in Chicago, only singers could be on. After this code of 
ethics was adopted, they were not on any time since then. 

Mr. Hotianp. If you were t: alking to a man whose job had been 
taken away from him by children on a radio, and he could not bring 
that money home to his wife, you would object, too. 

Mr. Mappy. I sure would, but that has not happened. 

Mr. Hotianp. But you are not a musician. You are in a different 
position than the man making a living by playing. 

Mr. Mappy. For every program that we broadcast from Interlochen, 
there was a standby orchestra in New York being id without play- 
ing, when we broadeast, and I maui | not have broadcasted under any 
other circumstances. 

Mr. Houianp. I am glad to hear you say that. That money you 
are paying the standby orchestra was paying bread-and-butter 
musicians. It is strictly a fight on bread and butter, all of the things 
that the musicians are doing, trying to get bread and butter for their 
children. 

Mr. Mappy. I object. It is not bread and butter in this case. 

Mr. Hoxzanp. It is. When these musicians are hired and paid by 
the union, what do they do with their money? They take it home, 
don’t they ? 

Mr. Perkins. Mr. Griffin. 

Mr. Grirrin. Mr. Chairman, I would like to say that, first of all, 
I appreciate the chairman and other members of the subcommittee 
coming in this morning and affording Dr. Maddy this opportunity 
to testify. I really appreciate it. It was at my request. I particularly 
appreciate your remarks, Congressman Kearns, and your suggestion 
that you hope Governor Williams will write or otherwise contact 
Mr. Petrillo and use his influence to see if the invitation could be 
renewed. 
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But then I want to respectfully disagree with what I think seems 
to be the opinion of some of the members of the subcommittee, that 
Dr. Maddy should resolve this situation by crawling on his knees to 
Mr. Petrillo for some agreement. The real question in my mind 

Is there a law higher than Petrillo? What rights do Dr. Maddy 
and the National Music Camp have under law? Or is Mr. Petrillo 
a law unto himself? It seems to me we have been assuming he is. 
We have a Taft-Hartley law which I understand prohibits a closed 
shop, to require anybody to belong to a union before he is employed. 
We are more or less assuming that Petrillo is different. We have the 
Labor-Management Relations Act which provides procedures for 
elections and certifications of elections, for unfair labor practices, and 
so forth. 

It seems to me that in the conversations we are ignoring that and 
assuming that this somehow doesn’t apply to Petrillo. I would like 
to ask a few questions that I think will bring the thing into focus. 
Dr. Maddy, why were you expelled from the American Federation 
of Musicians Union ? 

Mr. Mappy. I went through the trial of being expelled by the Inter- 
national executive committee for the purpose of trying to find a reason. 
I was expelled for teaching at an institution on the unfair list of the 
union, 

Mr. GrirFin. You were expelled for teaching at the National Music 
Camp 4 

Mr. Mappy. That is right. I tried to find out why it was on the un- 
fair list. 

Mr. Grirrixn. Why was the National Music Camp on the unfair list 
of the union? 

Mr. Mappy. I think you will find their answer to that on page 12, 
the answer by their counsel, Mr. Padway, and by the chairman of the 
executive board. 

Both of them said it was nobody’s business but their own who was 
placed on the unfair list. 

Mr. Grrerin. Did this peuanty come about because of the fact that 
you had high school bands that were playing on the air? Is that the 
reason this came about 4 

Mr. Mappy. No. We had been on the air since 1942, and it was 1946, 
I believe, when they kicked me out, January 1946. The reason I was 
expelled from the union really was because the Lea Act was beginning 
to show signs of getting through Congress, and it was to forestall the 
effects of the Lea Act which made it a penitentiary offense to interfere 
with educational broadcasts that I was expelled from the union ahead 
of that time. 

Mr. Grirrin. You were expelled from the union se tera vou taught 
at. the National Music Camp. Was the National Music Camp given 
any opportunity for a hearing at any sort of a proceeding wus Lit was 
placed on the unfair list by the musicians’ union at any time ? 

Mr. Mappy. No. 

Mr. GrirFin. Were you ever called in and given a chance to appear 
or defend the position of the camp as far as the union is concerned 

Mr. Mappy. No. Mr. Padway said 

We know that we are under no duty or obligation to bring before us any or 
ganizations, or corporations or institutions whom we declare to be unfair. We 
owe no such obligation to anybody. 
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Mr. Bagley said— 


The man or organization against whom our federation has placed on the unfair 
list has no right to come in and demand the reasons for it. 

That is on pages 12 and 13. 

Mr. GrirFin. So the crux of this whole matter is, and the reason we 
are here today is, because back in 1946 some time, the American Fed- 
eration of Musicians arbitrarily, as far as we know—I mean, if they 
had any reasons, we don’t know what they were, and at os _you 
never had an opportunity to appear put the National Music Camp 
on the unfair list, and from then on, the National Music C Ce and 
everybody attached to it somehow got this stigma that has been at- 
tached ? 

Mr. Mappy. That is right. We have been advertised every month 
for 15 years as being unfair. Actually, the reason I was thrown out 
was for criticizing Petrillo. I have that right. 

Mr. Grirrin. I think that is the crux of the whole thing, whether or 
not he has the right to do what he has done, or whether somehow or 
other Petrillo is above the law. 

As far as being on the unfair list is concerned, you testified and 
named some other people who were expelled from the Musicians’ 
Union because they dared to teach at your National Music Camp, is 
that right ? 

Mr. Mappy. Yes. There are more than that, but I just named a few 
of them. 

Mr. GrirFin. Let’s talk a little bit more about the National Music 
Camp. You say that it is affiliated with the University of Michigan. 

Mr. Wier, I believe, was interrogating you along the lines of how 
much time do you spend at the university and how much time do you 
spend at the Interlochen Music Camp. I would like to clear up one 
point by bringing this fact out: Isn't it a fact that the Interlochen 
Music Camp is actually a branch of the University of Michigan and 
that students of the University of Michigan get credit at the Uni- 
versity of Michigan for the courses that they take at the summer 
camp ‘ 

Mr. Mappy. That is right. The university operates this as a uni- 
versity division. The university also sponsors and manages the all- 
State bands, orchestras, and choruses, with 800 members in ‘those. You 
have the announcement of the 1958 all-State groups in your folders 
there, too, in your kits. 

Mr. Grirrin. Do I understand then, that the University of Michi- 
gan, which is operated by the State of Michigan and the taxpayers 
of the State of Michigan, could not send a professor of music to the 
National Music Camp to teach in the branch there without that pro 
fessor being subject toe xpulsion from Petrillo’s union ? 

Mr. Mappy. That is exactly right. It has been for all these years. 

Mr. Grirrrin. I hope the a eakein of the committee will take notice 
of that and the significance of it. The real point to me is that here 
Petrillo is not just governing professional musicians, but we are 
getting into the field of education, musical education. 

Mr. Kearns. You say the camp is on the unfair list because of Mr. 
Maddy 

Mr. acai That is right, because I criticized Petrillo. That is 
the reason. That is an illegal reason, so they would not give any, you 
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Mr. Knitzer, who is a member of the New York local of the union, was 
kicked out of the union for teaching at Interlochen last summer. 
There was another member of the New York local who was not ex- 
pelled, simply because he was too important, Don Gillis, who has been 
director of music for the National Broade: asting C o. for the past 10 or 
12 years. 

He also taught at Interlochen. When he went to the president of 
the New York local—well, I guess I should stop there. Anyway, he 
was not thrown out of the union. He taught there last summer and is 
still a member of the union. I guess he had the same letter that was 
sent to Frank Black, saying that “The National Music Camp is on the 
unfair list and you may act accordingly.” 

He came, accordingly, and came and taught at Interlochen. He is 
going to come again this year and has not yet been thrown out. 

Mr. Grirrin. Being on the unfair list, then, is really the crux of 
this whole situation, isn’t it, for the National Music Camp? 

Mr. Mappy. That is right. There doesn’t seem to be any way now 
to get that removed or to make them prove that we are unfair. 

Mr. Perkins. Unless you were reinstated in the union. Then the 
National Music Camp would not be continued on the unfair list. Am 
I correct in that assumption ¢ 

Mr. Mappy. If they reinstated me in the union, they would have to 
remove it from the unfair list in order to let me back in, I suppose. 

Mr. Grirrin. The camp was on the unfair list even when you were 
a member of the union; is that right ? 

Mr. Mappy. Yes. 

Mr. Grirrin. You were expelled because you taught at a camp— 

Mr. Mappy. The camp was placed on the unfair ‘list in 1945 and I 
was expelled the next summer for teaching there in 1945, that is right, 
just l year. That was several years after the broadcasts were canceled 
at Interlochen. That was in 1942. 

Mr. Kearns. You may or may not answer this question, as you wish: 
If you could be reinstated, would you be willing ? 

Mr. Mappy. I would have been 2 or 3 years ago, but now I don’t 
want to go back into that union and be under Petrillo’s domination. 
If the union should clear up and become a democratic organization, 
yes, I would want to join it and be a party to it. 

Mr. Wier. Would you tell the committee who Frank J. Black is, 
and what invitation has been extended to him and the circumst: mnees | 

Mr. Mappy. Frank Black was for many years director of music for 
the National Broadeasting Co. He is retired and is living a pow 
bama, I believe, or Georgia. We invited him to come up for a week 
sponsored by the American String Teachers Association and the Mich- 
igan Civie Orchestra Association, as a guest conductor and lecturer, 
for a week after the regular camp closed. 

In inviting him, we said we were on Petrillo’s unfair list, and that 
he should take that into consideration before accepted. He accepted 
and said “That doesn’t make any difference to me.” 

He received a letter from Mr. Petrillo. 

Mr. Grirrin. I have a copy of that letter, and I would like to 
read it into the record. 

You sent this to me, and you testify now that it is a copy of the 
letter? 

Mr. Mappy. An exact copy. 
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Mr. Perkins. Without objection, it is so ordered. 

Mr. Grirrin. It is dated March 21, 1958, addressed to Dr. Frank 
J. Black, 4160 North Side Drive, Atlanta. 

DEAR SiR AND BrorHer: This will acknowledge your recent letter, wherein 
you advise that the University of Michigan has asked you to hold a conductor’s 
symposium of a week’s duration in August at Interlochen, Mich. Please be 
advised that Interlochen has been on the unfair list of the American Federation 
of Musicians for many years, and the situation remains unchanged. Therefore, 
please govern yourself accordingly. 

Fraternally yours, 
JAMES C. PETRILLO, President. 

I would like to direct a question now to Mr. Jacobi. 

You are the secretary of the National Music Camp, is that right, 
Mr. Jacobi? 

Mr. Jacozr. That is right. 

Mr. Grirrin. And you are a member of the Musicians Union / 

Mr. Jacopr. That is right. 

Mr. Grirrin. How long have you been a member of the Musicians 
Union ¢ 

Mr. Jacont. Seventeen years. 

Mr. Grirrrn. Do I understand that right now your membership 
in the union is in jeopardy because of warnings that you have received 
from the American Federation of Musicians that you would be ex 
pelled from the union if you continued to teach at the National Music 
Camp / 

Mr. Jaconr. No; that is not quite correct. There was a letter which 
was sent from the lawyer, Petrillo’s lawyer, to the Ann Arbor local, 
which stated that as long as I did not teach, coach, or instruct, I could 
work at the National Music Camp office. 

Mr. Kearns. Was that Mr. Kaizer? 

Mr. Jacopr. I did not see this letter. The secretary told me thiis. 

Mr. Grirrin. The secretary of the Ann Arbor told you he received 
such a letter? 

Mr. Jacopi. Yes. 

Mr. Grirrin. What is his name? 

Mr. Jacost. Harry Bliss. 

Mr. Grirrin. State again what the context of the letter was as you 
understand it. 

Mr. Jacopt. Yes. Since I was secretary at the camp, I would be 
able to work at the camp, there was nothing wrong with that, as long 
as I did not teach, coach, or instruct. 

Mr. Grirrin. I hesitated to ask this question. This gentleman 
right here, his future in music is in jeopardy because of the question I 
asked him. But I hope maybe it will serve to dramatize the serious 
ness of what we are talking about. I assume that the musician’s 
union knows or can find through other sources that he still continues 
to have faculty status at the National Music Camp. 

You are a graduate of the University of Michigan / 

Mr. Jacopr. Yes; 1am. 

Mr. Grirrix. Tell us a little bit about your background and musical 
qualifications and so forth. 

Mr. Jacost. Well, I graduated from high school in 1942. TI was a 
member of the union about 1941. When I was in high school, I was 
a member of a union doing some playing with a professional band 
around the city of Sagmaw, my home. I came to the University of 
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Michigan and did quite a bit of playing while at the University of 
Michigan and maintained my membership. 

After I graduated in 1948, I taught in the Ann Arbor public schools 
for 8 years, at which time I left to join the National Music Camp on a 
full-time basis as secretary of the camp, and, during the year, as di- 
rector of personnel. The National Music Camp hires around 625 
people each summer, of which 110 are faculty. I am also this year a 
lecturer in music education at the University of Michigan where I 
teach one class to music education students, and I am also chairman of 
the Midwestern Conference, which is the large a — ation con- 
ference held on the campus of the university each year, which brings 
approximately 1,500 music educators as well as 1800. students for 2 
days of conferences. 

Mr. Kearns. What is the difference between your union dues in 
Saginaw and that of Detroit ? 

Mr. Jacont. Ann Arbor? 

Mr. Kearns. Yes. 

Mr. Jacopr. It has been so long, actually, since I have paid in 
Saginaw, I don’t recall what the dues are there. As I recall, 1 think 
it was higher. Ann Arbor is $12 a year. 

Mr. Krarns. Twelve dollars a year ? 

Mr. Jacont. Yes. 

Mr. Mappy. May I state that Dr. Wilson is conductor of the Ann 
Arbor and Jackson orchestras and also conductor of the band that will 
make the trip, if we get the invitation. 

GRIFFIN. It seems to me that our focal point of interest is the fact 
that the union, and particularly a man by the name of Petrillo, is 
interfering, so far as I see it, with music education as apart from the 
performance by professional musicians. 

Is that the thing you are complaining about, Dr. Maddy ? 

Mr. Mappy. That is right. I would like to find any reason for such 
interference. There is none. 

Mr. Grirrin. It seems to me that we should have established beyond 
the question of anybody who might have a doubt, the fact that this is a 
nonprofit, public educational system, affiliated with the University of 
Michigan. 

Has anyone other than Mr. Petrillo made a case before anybody 
that your institution is not a nonprofit, educational music institution ¢ 

Mr. Mappy. Back in 1942 before a Senate committee, we were thor- 
oughly investigated and given a clean bill of health. In fact, the 
committee stated that this was an educational institution in the most 
exacting sense of the word. 

Mr. Grirrin. A Senate committee did ? 

Mr. Mappy. A Senate committee did; yes. Or I guess it was the 
counsel from the Senate committee that came up and made the investi 
gation, but it was made for the Senate committee. 

Interstate and Foreign Commerce, I believe, was the committee. 

Mr. Perkins. Did youtestify when Mr. Kearns conducted the inves- 
tigation in 1946, Dr. Mad ly? 

Mr. Mappy. I testified before the committee at that time, yes, 
hefore the full committee. I think I asked about the same thing then 
as Tum asking now, the right LO appeal an unfair decree some \ Ay sO 
it can be resolved as right or wrong. 
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Mr. Grirrin. Let’s turn to that now. This whole question comes 
about because of the ruling, arbitrary as far as we know, that the 
National Music C amp is on the unfair list, and you, as the head of the 
National Music Camp, were subsequently expelled from membership. 

You have made some suggestions. Of course, this committee is 
constituted for the purpose of considering legislation. On page 24 of 
your statement you have referred and made suggestions as to possible 
legislation. I just want to more or less clarify in my own mind what 
your thinking is. You refer to the right to work, but I assume from the 
context of your statement there on page 24 that you are not necessarily 
advocating a national right-to-work law; that your primary interest is 
that under law there would be some forum or hearing, apart from the 
procedures within the union, whereby a person who is expelled by a 
union or an organization that was placed on the unfair list would 
have an appeal; is that right / 

Mr. Mappy. That is right. I am not against right-to-work legisla- 
tion, for or against. 

Mr. Grirrin. You are not taking a position on a national right-to- 
work law, then ? 

Mr. Mappy. No. I am against anything that controverts or abro- 
gates the Constitution of the United States. I think that should 
alw: ays be the supreme law of our land. And I will fight, as long as 
I have strength, anything against our Constitution. 

Mr. Grirrix. But something short of a national right-to-work law 
would be a procedure under law whereby a person expelled from a 
union or an employer placed on an unfair list would have an appeal 
to a tribunal outside the union to have the case considered and heard, 
to see whether or not it was arbitrary or whether there was some 
basis to it. Isthat your position ? 

Mr. Mappy. That is all I am asking. 

Mr. Grirrin. You have never had any right like that ? 

Mr. Mappy. No. For 15 years I have been asking that. I hope to 
get that someday. I think it is right, and we should have it. 

Mr. Hotianp. Have you copies of any letters you have written to 
Mr. Petrillo asking for the right to appeal? Have you written any 
letters to him ? 

Mr. Mappy. No; I haven't written letters to Mr. Petrillo for many 
years, because I never got an answer to anything I wrote to him. 

Yes: I did write to him about 2 or 3 years ago. If don’t remember 
the contents of the letter, but I did ask him if he would support our 
peepee o-~ a group of young musicians, the National High School 
Orchestra, on a European trip to Iron Curtain countries to show what 
music wins a ion was in this country. 

Mr. Houtanv. I know; but did you appeal for yourself, the fight 
between Mr. Petrillo and yourself? Did you make an appeal to him 
to reopen your case and readmit you to the union ? 

Mr. Mappy. I did by telephone about 2 years ago, and I got slapped 
down awfully hard. 

Mr. Hotitanp. But you never wrote to him? 

Mr. Mappy. No,sir. 

Mr. Grirrin. Mr. Holland, it seems to me you are assuming that 
should be necessary. 

Mr. Tlontanp. Certainly it is necessary. 

Mr. Grirrin. Under the law, is it necessary ? 
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Mr. Hotianp. The way you are talking there wouldn’t be a union 
left in the United States tomorrow. 

Mr. Grirrin. I disagree. 

Mr. Hotianp. You are trying to have a Government-controlled 
union. 

Mr. Perkins. I believe it is important to observe at this point that 
even all quasi-governmental bodies have preeeeene that you must 
follow before you sometimes may be permitted to take your case 
before them. There is no doubt in my mind but what your union 
constitution provides a method of appeal, whether your time limit 
was fixed or not within a certain number of days. I don’t know any- 
thing about the union bylaws, but did you exhaust your remedy of 
appeal provided for in your union bylaws when you were first ex- 
pelled from the union ¢ 

Mr. Mappy. When I was expelled, it was by the highest group they 
have, the international executive board of the musicians’ union. There 
is no higher authority, except Petrillo, 1 suppose. He is a member 
of the board. 

Mr. Perkins. The bylaws provided then, did they, for a special 
heari ing before the head of the international union ? 

Mr. Mappy. Yes. I had that hearing. You got the answer. It is 
on pages 12 and 13 here. They said it was none of my business why 
we were unfair, but we were unfair. I was kicked out of the union 
for teaching in an institution on the unfair list, and the reason it was 
unfair was their secret. 

They wouldn’t tell; there is no higher authority than that. I 
couldn't go any higher , except to the courts. 

Mr. Perkins. But the charges specifically charged you with teach- 
ing at an institution or at a place, at a music camp, that was on the 
union’s unfair list. That is the specific charge against you? 

Mr. Mappy. That is right. 

Mr. Perkins. That is all, 

Mr. Mappy. There is nothing in the union constitution that covers 
teaching in any way. So legally they had no such claim. 

Mr. Kearns. There are two points in your testimony also be ona he 
full committee which I think are important. Mr. Smith of Kansas, as 
I recall, asked you about when you applied for time over rey net- 
work, and they mentioned National, Mutual, and you said you did 
apply, and they didn’t refuse you, but they told you their schedule 
was full. Isn't that correct ? 

Mr. Mappy. I had forgotten that. I know Mutual did accept and 
arrange for eight broadcasts in 1948 after these hearings, and can- 
celed them the day after it was announced in the press. You can 
draw your own conclusions as to why. 

Mr. Kearns. Then in a question that I asked you, I said: 

Do you want to give the committee an impression in any way that you cannot 
broadcast, that Mr. Petrillo is keeping you from hroadecasting? He has nothing 
to do with your eae right now; is that correct? 

You said “So far as the law is concerned, he has not.” That was 
before the Taft Hintioy law ? 

Mr. Mappy. That is all. 

Mr. Grirrin. Dr. Maddy, although they never would tell you why 
the music camp was placed on the unfair music list, do you suspect 
that it had something to do with broadcasting over the air? 
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Mr. Mappy. He canceled a lot of our broadcasts on very short 
notice in 1942, the day before. We had been broadcasting over NBC 
for some 10 years. This was to be the 11th season over NBC. The 
day before the broadcast, he notified the National Broadcasting Co. 
and said “No more broadcasts from Interlochen under any cireum- 
stances at any time.” ‘There have been none since, all these years. 
For that I criticize Petrillo. It was his ruling. 

Mr. Grirrin. You criticize him because he put in this order which 
prohibited the camp broadcasting over the radio. 

Mr. Mappy. Yes. 

Mr. Grirrin. Let me ask Congressman Kearns this question : 

Do I understand that under the law an educational institution is 
not supposed to be prohibited from playing over the air? 

Mr. Kearns. That is right. In 1942 they were under the Wagner 
Act, and they would strike, if he played. 

Mr. Grirrixn. Now the law, as I understand it, prohibits any inter- 
ference with the right of an educational band from playing over the 
air. 

Mr. Mappy. The Lea Act does that yes. 

Mr. Grirrin. In other words, your camp is on the unfair list, and 
you h: ave been expelled from the union, because you are daring and 
did dare to do what is leg: uly your right to do; is that right? 

Mr. Mappy. That is right. 

Mr. Grirrix. And the law specifically says that you have the right / 

Mr. Mappy. The Constitution says I can 

Mr. Grirrin. Yet, you are not only out of the union, but the most 
Important thing that the committee ‘should kee ‘p in mind js that all 
the boys and girls, and this is one of the outstanding institutions for 
the tr: aining of musicians for our country, those boys and girls are 
being « leprived of gon instruction which they could otherwise have 
because some of the best instructors are members of the Musicians’ 
Union, and because Petrillo says that if they teach at this National 
Music Camp, they will be expelled from the union. 

To me, that is what we are talking about. 

Mr. Krarns. This is the only music camp that is under this. All 
others are not. 

Mr. Grirrin. Every one else is surprised and shocked here, “I never 
heard about that in my State.” ‘That is the reason we are here. This 
is a very unusual situation, and I think we should be concerned about 
it, because of the arbitrary action that has been taken. 

Mr. Kearns. Mr. Petrillo does not bother any of the others. This 
is the only one. 

Mr. Mappy. You have pictures of some of the other music camps 
from the internationals’ magazine. 

Mr. Grirrin. So Petrillo has carried a personal feud against you, 
because back in the beginning you were very instrumental in bringing 
about this Lea Act, and I am saying this because I read it in between 


the lines. I don’t think there is any question about 7 le is carry- 


ing this personal feud against you because you dared, as an Americat 
citizen, to advocate this law, which was passed, and which Congress 
approved, and he is carrying this personal feud against you and ex 
tending it far beyond this gentleman here, Mr. Jacobi, to the gentle 
men who have heretofore been expelled from the union because they 
dared to teach at your camp, and to all the other great performers and 
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teachers over the country, who are prohibited by Petrillo from in- 
structing or participating in any way in any of the activities of the 
National Music C amp. Isthat right / 

Mr. Mappy. A great many of “them would like to teach there. I 
would like to extend an invitation to the members of this cummittee 
to come up and visit us there, and be our guests at the camp as long 
as you care to stay. I think you would be quite thrilled. The out- 
standing young musicians, artists, and actors in the United States are 
there for 8 weeks of intensive training. 

Mr. Grirrin. There are one or two other things I would like to 
bring out. In connection with the National Music C amp, there are a 
lot of buildings and other works in connection with it, but do I under- 
stand that members of the electricians’ union and members of the 
plumbers union are working at your plant ? 

Mr. Mappy. Right now; they have been there for years. We have 
been building continuously. We have had crews of aes tricians and 
plumbers there almost continuously for the last 7 or 8 years. There 
doesn’t seem to be any difficulty about them. 

We get along with them all right. They will not side in with 
Petrillo. 

Mr. Grirrin. Mr. Chairman, I have no further questions. 

Mr. Perkins. Congressman Knox, you are permitted to ask ques- 
tions. 

Mr. Knox. Thank you, Mr. Chairman. I am here today as a Mem- 
ber of Congress, though not a member of the committee. I have been 
greatly interested in the Interlochen Music Camp for a number of 
years. As a member of the Michigan Legislature I was instrumental 
in the appropriations directed from the State to the National Music 
Camp for assistance. 

Dr. Maddy, you are the director or president of the National Inter- 
lochen Music Camp; are you not ? 

Mr. Mappy. Yes. 

Mr. Knox. Would you inform the committee as to how you received 
the assignment ¢ 

Mr. Mappy. I was directed to attempt to organize a national high 
school orchestra, an all-American high school orchestra, in 1926. 

Mr. Knox. By whom? 

Mr. Mappy. By the Music Educators National Conference. The 
president was Professor Gordon, of Wisconsin. The organization 
was such a huge success that I was invited the next year to take a 
similar group to Dallas, Tex., to perform for the National Association 
of School Superintendents, now known as the American Association of 
School Administrators. Those superintendents at that time passed a 
resolution urging all schools in America to place music on a par with 
the other fundamental subjects of education. 

In other words, these boys and girls convinced the superintendents 
of schools that musie was a worthwhile subject at our schools. The 
boys and girls were not satisfied at that. They demanded of me a place 
where they could get together and play that fine music all summer, 
instead of 4 or 5 days in the wintertime. 

Interlochen was the answer. We didn’t have any answer, but some- 
how, because the thing was so vital, and meant so much to ‘these boys 
and girls, we finally got the camp started, and now have 700 acres, 
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and over 300 buildings, and a plant worth over $3 million. We have 
students from all over the world now. 

Mr. Knox. Dr. Maddy, the University of Michigan makes financial 
contributions to the music camp; do they not? 

Mr. Mappy. The university pays instructors who teach all of the 
courses and the all-State band courses. They also iatelinaie funds 
to the use of the buildings, equipment, libraries, and so forth. 

Mr. Knox. Approximately, through the contributions, what would 
the amount be for the operation of the music camp, whether it be 
through instructors or otherwise ? 

Mr. Mappy. I will ask Mr. Jacobi to answer that. He ean answer 
it better than Ican. I sien all the contracts, but he would have a better 
idea. 

Mr. Jacont. The university budget is around $26,000 or $30,000 for 
university faculty. 

The all-State would add an additional $5,000, I would think. 

Mr. Knox. I didn’t get your statement. 

Mr. Jacosrt. An additional $5,000, and perhaps with the additional 
music and so forth it would make it $10,000, with private lessons and 
so forth. Idonot have the figure with me. 

Mr. Knox. Over what period of time ? 

Mr. Jacopr. University students come for 8 weeks. The all-State 
students come for 2 weeks. All-State students are students in junior 
high schools and senior high schools and come from practically every 
community in the State of Michigan. 

Mr. Mappy. And also a $5,000 contribution is made for electrical use 
and classroom use, and also the university pays for publication of all 
of the announcements. 

Mr. Knox. Then in the past, the State of Michigan has made direct 
contributions to the National Music Camp ? 

Mr. Mappy. That’s right, and some of the officers of the university 
use part of their time in enrolling these students, taking care of the 
records and so forth. 

Mr. Knox. What I was endeavoring to establish is the fact that the 
National Music Camp is a publicly supported institution. Of course, 
naturally there have been some gifts, and also tuitions and soon. It 
has been able to continue in operation. 

Mr. Mappy. Might I add that the National Federation of Music 
Clubs and the State federations from six States, Michigan, Illinois, 
Indiana, Ohio, Wisconsin, and Texas, have provided scholarship 
lodges there, the rental of which goes to students in those States nom1- 
nated by these clubs. 

Each of the six of those States have opportunities to nominate the 
outstanding students of those States to come. 

We have in all of those States that system, so there are a great many 
students that come who are financed by the various clubs. 

Also, various sororities are providing scholarships. Even some 
towns, such as Dallas, Tex., Amarillo, Tex., Cadillac, Mich., and 
Battle Creek, Mich., will join, so that they can endow scholarships 
for their students for all time to come. 

Mr. Knox. Mr. Maddy, I am not too interested, of course, in any 
personal feud that exists between you and Mr. Petrillo. However, I 
am greatly ube rested in the welfare of the students who attend Inter- 
lochen Music Camp. Furthermore, I think the Congress should be 
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interested in determining through these hearings as to whether or not 
there has been a violation of Federal law. It is apparent that there 
is a violation because of the fact that the musicians’ union has indi- 
cated that if the Interlochen Music Camp band was permitted to play 
at a public celebration, known as the Mackinac Straits Bridge, that 
they would pic ket the bridge celebration. 

L would be inclined to believe that the committee should look into 
the matter very carefully inasmuch as it has been established that the 
Interlochen Music Camp is a publicly supported institution. 

Mr. Perkins. Will the gentleman yield to me at this point? 

Mr. Knox. Yes. 

Mr. Perkins. I would like for Mr. Kearns to tell the subcommittee 
the type of investigation that he conducted in 1946-47, and to what 
extent he looked into this particular charge, if he did so. 

Mr. Kearns. Well, at that time we were writing the law, as you 
understand. When we met in executive session, I might say to the 
gentleman of Michigan, when we met in executive session, after we 
had had all of our hearings, had we adopted the Hartley bill, as 
passed by the House, there would have been proper provision, which 
would have eliminated this kind of situation. 

After we joined with the Senate in what became known as the Taft- 
Hartley law, it was watered down quite a bit. I would suggest to 
the subcommittee that they should reexamine the testimony of the 
full hearing, and apply it to the present-day situation. I would like to 
say to the gentleman from Michigan, Mr. Knox, that there is one point 
there that is not entirely paid for by the State. 

What does a pupil pay for his room and board and instruction 
while he is at the camp ! 

Mr Mappy. For the entire camp season, room, board, and instruc- 
tion, S550. 

Mr. Kearns. For 8 weeks? 

Mir. Mappy. Yes. 

Mr. Kearns. How much does one that goes 2 weeks pay ? 

Mr. Mappy. $97.50. 

Mr. Kearns. For the records also, are the instructors that go there 
allowed to solicit or take private students ? 

Mr. Mappy. Yes. 

Mr Krarns. How much do they charge for that private instruction ? 

Mr. Jaconr. The camp charge is $32 for 8 one-half hour lessons 
and S56 for 8 one-hour lessons. 

Mr. Kearns. That is very fair. 

Mr. Kno Bay tert dat that point ? 

Mr. Kearns. Yes, s 

Mr. Knox. I aloe it is also an established fact that regardless 
of where the student should attend, if he is studying at the university 
for a law degree, he is still subject to payment of his room and board 
and other incidentals, the same as at the National Music Camp. 

Mr. Mappy. Most of the university students work for their room 
and board. We provide them jobs where they can earn their room 
and board. 

Mr. Grirrin. Before we conclude, Mr. Chairman, I want to make 
it clear for the record that it would be my hope, in view of the fact 
that we have had this testimony here, that the committee would afford 
an opportunity to the president of the Detroit Federation of Mu 
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sicians, who allegedly has been the instrument of stopping this play- 
ing at the bridge. 

I am not asking the chair to rule, but I want to state for the record 
that I, for one, would welcome the other side of this controversy and 
would think it would be a fair thing to do. 

I would hope that the invits ition to play at the bridge would be 
renewed regardless of that. But I would stand ready to hear any 
other witnesses. 

Mr. Kearns. Mr. Chairman, at this point I would like to have the 
general counsel of the committee put into the record of this hearing 
the ones that testified in the Interlochen incident in 1947, pro and 
con on the situation, and to tie it up with this situation. 

I want to reiterate here again though, to Mr. Knox, that I feel, 
inasmuch as this is a State project of Michigan, that the Interlochen 
incident should not be involved in this particular situation. 

I want to be fair to that point. I really feel that. It is a State 
affair. I also want to reiterate that I think if Governor Williams 
would write to Mr. Petrillo, probably Joe could take his band over 
there and it would be a harmonious occasion, as Governor Williams 
stated in his letter. 

Mr. Knox. I might say that it is normally a State affair. How- 
ever, the Federal Government is involved as far as the bridge is con- 
cerned. The Federal Government has contributed 90 percent of all 
the cost for the approaches to the bridge. So, actually, it is not just 
a State affair. The Federal Government was involved in the construc- 
tion of the bridge as far as the approaches were concerned. 

Mr. Kearns. If I were in your position, I wouldn't hesitate to write 
to the president, then, and ask him. 

Mr. Perkins. On this particular subject matter, Mr. Kearns, did 
you question Mr. Petrillo and other witnesses about Mr. Maddy’s 
situation at length ? 

Mr. Kearns. Yes. I would say that it took at least 2 days alone on 
Interlochen in that hearing, by the full committee. 

Mr. Hotianp. To go over the testimony that you have would prac 
tically be to repeat it again; would it not ? 

Mr. Kearns. It would be. There are a lot of things that need not 
go back into the record now, because it is history. 

Is that correct? 

Mr. Mappy. Yes. Some of it is in the first 12 pages of my statement. 

Mr. Kearns. Weren’t you with the Music Educators ? 

Mr. Manppy. I was for 2 years the president of the National Music 
Educators. 

Mr. Krarns. Were you the first one? 

Mr. Mappy. No, that is an old organization. 

Mr. Krarns. What years were those ? 

Mr. Mappy. 1936 to 1938. 

Mr. Hotianp. Don’t you think it would be foolish for us to have 
additional hearings to rehash these things ? 

Mr. Grirrin. Let me interject. Are you satisfied that following 
the passage of the Lea Act and the atte mpt to legislate to correct this 
situation, that it has been corrected in view of some of the testimony 
that we have heard ? 

Mr. Hotianp. To be very frank with you, I think it is a case of a 
personal feud between two men. That is all I think it is, and eather 
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else. I think that if he resigned tomorrow as president of the institu- 
tion and somebody else came in, they would immediately lift the 
ban. 

Mr. Kearns. But the boys and girls are penalized because of this. 

Mr. Hoiuanpb. That is right. But it is strictly a feud between the 
two people. 

Mr. Mappy. I can stand it, but the boys and girls should not have 
to. 

Mr. Ryan. Mr. Chairman, I want to be sure in regard to Mr. 
Kearns’ request that I understand exactly what he desires. 

Do you desire that the hearings be excerpted, the 1947 hearings 
be excerpted, as far as the testimony relating to the Iterlochen 
situation ¢ 

Mr. Kearns. The pros and cons on it. They could refer to the 
record as far as the background of the situation. 

Mr. Ryan. Do you want that made a part of this record today ¢ 

Mr. Kearns. All I want are the witnesses, pro and con. The 
hearings are in the record here now. 

Mr. Grirrix. And clearly indicating, of course, that it is an excerpt. 

Mr. Krarns. Yes, indicating that it is an excerpt. 

Mr. Perkins. I want to say this. I certainly would cast my vote as 
chairman of the subcommittee to permit Mr. Petrillo’s attendance, 
should he desire. Now as to whether the subcommittee will want to 
carry on this hearing further, I think that should be a decision of the 
subcommittee and not by myself as chairman. That decision will 
be made within a reasonable length of time when the full membership 
of the subcommittee can be present. We do have scheduled members 
of the National Labor Relations Board and the General Counsel, who 
will appear here at different times, and the Mediation and Conciliation 
Service. 

The Director of that Service will appear. Then we have to work 
in here the Members of Congress who want to appear. But in the 
meantime, somewhere along the line, the subcommittee will consider 
this proposition. 

Mr. Knox. Mr. Chairman, may I say that I appreciate the courtesy 
that has been extended to me this morning by your subcommittee, the 
privilege of sitting in on this hearing. 

Mr. Hoi.anp. | would make a suggestion to the member from 
Michigan that you people should sit down with this gentleman, and 
with Governor Williams, and see if you cannot bring these two people 
together. I think we are letting a personal feud cause a lot of head- 
aches to a lot of ashatee I think it is strictly a personal feud. | 
might suggest to the gentleman, too, that it might be well, and I would 
like to have him write a letter to Mr. Petr illo, and see if he could not 
sit down with him and talk this thing over. 

Mr. Maddy, you both will not give. That is the trouble. Now you 
are bringing the headaches to us. 

Mr. Mappy. We have invited Mr. Petrillo many times to come to 
the camp, and we have never had an acknowledgment from him. 

Mr. Hoitanp. You have said some terrible things about him. 

Mr. Mappy. I think that is true both ways. 

Mr. Hotianp. These are terrible things. After all, it is a pretty 
hard thing for a fellow to take the insults that you have thrown at 
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him, and come back and kiss you on both cheeks and give you the 
Croix de Guerre. 

Mr. Mappy. I would like to thank you folks for the courtesy of this 
hearing, and invite you to come to Interlochen. I will write and give 
you an invitation by mail with schedule of events. When you come 
up to see the bridge, let me show you around. I think you will be 
amazed by what happens there. 

Mr. Perkins. Thank you very much. 

The committee will stand in recess until Thursday morning of this 
week, at 10 o'clock. 

(Pursuant to the direction of the chairman the following statements, 
ete., are hereby made a part of the printed record :) 


STATEMENT OF ALBERT H. Boscn, A REPRESENTATIVE IN CONGRESS FROM THE STATE 
OF NEW YORK, IN SUPPORT OF H. R. 3212 


This bill amends the Taft-Hartley Act to require the trial of unfair labor prac- 
tices cases in Federal district courts. It would give a complainant the right to 
present his own case, or to have his United States attorney present it for him, 
But regardless of whether a complainant presented his own case or had the Gov- 
ernment do it for him, the decision would be that of a Federal judge instead of a 
Labor Board trial examiner, as is the case today. The bill also ends Labor Board 
investigations of unfair practice charges, and requires the parties to produce 
their own evidence. It would continue the National Labor Relations Board as 
an administrative agency, responsible for the handling of representation matters, 
including the conduct of elections. 

For years Congress has heard testimony about the case-handling delay and the 
bias of the National Labor Relations Board. For many months during the 838d 
Congress, the Education and Labor Committee reviewed the operations of this 
agency. I am convinced that the most practical answer to the widespread dis- 
satisfaction with the NLRB is to divest it of its so-called judicial function. 
This bill, therefore, carefully limits the Board to administrative duties only. 
It places the trial of cases where they belong—in the 86 Federal district courts 
throughout the country. 

In considering this measure, we must remember that both the Wagner Act and 
the Taft-Hartley law spell out precisely the conduct which constitutes unfair 
labor practices. In neither law did Congress delegate any authority to anyone 
to decide what the country’s labor policy ought to be. Instead, it limited the 
judicial function of the NLRB to a finding on whether specific acts violated the 
well-defined terms of the law. 

It was obviously a mistake to confer this purely judicial duty upon any body 
other than our courts. This bill corrects that basie mistake. 

I know many people will say that unfair labor practice cases will swamp the 
already heavily congested dockets in the various lederal districts. I know too 
that our Federal courts are generally undermanned, and that in some districts 
this situation is acute. However, I call attention to two important considerations 
in connection with this bill. First of all, while an average of nearly 6,000 unfair 
labor practices charges are filed with the-Labor Board every year, an average of 
only 10 percent reach the trial stage. The remainder are disposed of without any 


formal action, mostly by the parties themselves. These charges are not, as some 


people would suggest, comparable to proceedings in court. Instead, they are 
merely requests for investigation. My bill requires that the parties conduct their 
own investigations and furnish their own evidence. It is my considered judg- 


ment that ihe same number of settlements before trial would be made whether 
the cases are to be tried by a Federal judge or a Labor Board examiner. In fact, 
if anything, the present average of 500 to 600 trials a year would decrease because 
no lawyer is anxious to bring a frivolous or ill-founded case before a Federal 
judge. Secondly, to the extent that these 500 to 600 labor cases might work a 
hardship in districts whose dockets are unduly congested, I would recommend that 
Congress take the necessary action to increase the number of Federal judges. 

Furthermore, I would point out that this bill makes the Federal rules of civil 
procedure applicable to these trials, these rules, along with specific provisions for 
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nonjury proceedings, and for the use of special masters, would materially re- 
duce the impact of these cases. 

It also seems to me that Congress should never deny a litigant his proper 
access to our courts simply because present court facilities may be overtaxed. It 
is much more in keeping with our traditional sense of justice that we equip our 
courts to meet the needs of the day, rather than commit the rights of our citizens 
to some administrative board staffed by short-term political appointees. 

I would also point out that today, before a litigant can have his case tried by 
a Labor Board examiner, it is necessary that he first convince the general 
counsel for the Board that his case has merit. This is a practice wholly at odds 
with our judicial traditions for civil litigation. It is only in criminal matters 
that a prosecuting officer should ever have this veto power over the question of 
whether a case should be presented for trial. 

This bill gives every person the right to present his own case for trial without 
reference to the NLRB’s counsel or investigators, and not dependent on their 
approval. In some instances, I recognize that the litigant may be unuble to 
afford the necessary counsel fees. With this in mind, and in order that no 
one be denied his full rights, my bill provides that a complaining party would 
have the alternative right to present his own case or to have his local United 
States attorney present it for him without cost. It also provides if a complaint 
is without any basis in law or in fact, and obviously frivolous in the opinion 
of the United States attorney, he may refuse to take it to court. But this 
refusal does not prevent the complaining party from presenting the matter him- 
self. Neither does the time taken by the United States attorney count against 
the complainant in computing the act’s statute of limitations. And most im- 
portant, of course, is the fact that regardless of who presents the case, it will 
be decided by a Federal judge and not by a Labor Board examiner. 

One of the most important changes in the bill relates to injunctions. Under 
present law, orders of the Labor Board are not self-enforcing. The statute pro- 
vides for judicial enforcement after appellate review. Present law also pro- 
vides for temporary restraining orders against any unfair labor practices. These 
ean be issued by the court only on the petition of the NLRB’s general counsel. 
Iie may apply for injunctive relief against any unfair practice, regardless of 
who commits it. He must apply for injunctive relief in secondary boycott cases 
if he believes the charge to be true. 

With cases tried in Federal district courts, judges, as in other civil litigation 
would be empowered to grant appropriate temporary relief pending final dis- 
position of any case. And as a protection against any possible misuse of this 
injunctive remedy, this bill sets up procedural safeguards patterned after the 
Norris-LaGuardia Act, requiring a public hearing and the opportunity for cross- 
examination. sevond that, this bill bans the exparte injunctions which were 
possible under the Norris-LaGuardia Act and the Taft-Hartley law. Under my 
bill, no restraining order may be issued without notice and an opportunity to 
be heard 

The bill also outlines an orderly process of transition from the Board to the 
courts. No pending proceeding would be prejudiced in the change. Further, 
the bill continues the non-Communist affidavit, and the other compliance require- 
ments which are now in the law. 

In summary, I should point out that this bill does not change the nature of 
unfair labor practices. The sanctions upon improper conduct by employers and 
labor unions remain unchanged. The remedies remain unchanged. Only the 
forum and the procedures are different. 

I am sure that we have sufficiently come of age in this field to face the facts 

squarely. And those facts prove beyond question that 86 Federal district courts 
throughout this land, staffed by lifetime judicial appointees, are infinitely better 
qualified to impartially decide these cases, then are the 5 short-term Labor 
soard appointees and their 50 roving trial examiners. And I am thoroughly 
impatient with the ridiculous assertion that unfair labor practice eases wouid 
be too complex for a Federal judge to handle. Believe it or not, some Labor 
Board partisans have actually made that claim. 

I am convinced that this bill will usher in a new era of fair and speedy 
handling of unfair labor practice cases. Employees, unions, employers, and 
the public will be far better off because of it. And after nearly 20 years of 
grim experience with the Labor Board, that change is long overdue. 
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STATEMENT BY WILLIAM H. AYRES, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF OHIO, ON H. R. 6482 


Mr. Chairman, on March 25, 1957, the Supreme Court of the United States 
handed down a decision on the case of Amalgamated Meat Cutters and Butcher 
Workmen of North America, Local No. 427, A. F. L. v. the Fairlawn Meats, Inc. 
of Akron, Ohio. 

This decision upset a longstanding law in the State of Ohio, some of which 
was delineated as long ago as Crosby v. Rath (136 O. 8S. 352), which was de- 
cided late in 1940. It also left a no man’s land between the labor disputes which 
the NLRB can handle under the Taft-Hartley Act, and those which the Board 
will not handle and which, under these recent decisions, the States may not 
handle. That is, in a great majority of the States, including Ohio, the States 
are prohibited from promulgating law in that area. 

In their report, the Department of Labor pointed out that the Court in 
ruling on this case stated that the area of this jurisdictional no man's land can 
be reduced either by congressional action along the lines of this bill, or by the 
Board “reasserting its jurisdiction.” I believe that it is apparent that legisla- 
tion is necessary. 

The Supreme Court decision ruled on three cases in Utah, California, and 
Ohio. The principal case was brought by P. 8S. Guss, doing business as Photo 
Sound Products Manufacturing Co., against the Utah Labor Relations Board. 
The bill I introduced was a companion bill to a similar one introduced by 
Senator Arthur V. Watkins of Utah. 

The Senator introduced the measure as an amendment to S. 3974 last week 
during the Senate’s consideration of that bill. I feel that the issues support- 
ing the need of this legislation were clearly brought out in the debate at that 
time. I would therefore like to call the committee’s attention to the debate 
as reprinted in the Congressional Record of June 13, 1958, on pages 9996 to 
10016, and ask that it be reprinted in the hearings of this committee. 


[From the Congressional Record, June 13, 1958] 
LABOR-MANAGEMENT REPORTING AND DISCLOSURE ACT OF 1958 


The Senate resumed the consideration of the bill (S. 3974) to provide for the 
reporting and disclosure of certain financial transactions and administrative 
practices of labor organizations and employers, to prevent abuses in the admin- 
istration of trusteeships by labor organizations, to provide standards with respect 
to the election of officers of labor organizations, and for other purposes. 

The PRESIDING OFFIcER. The bill is open to further amendment. 

Mr. WATKINS. Mr. President, I call up my amendment and ask that it be 
stated. 

The PresIpING OrFricer. The amendment will be stated for the information of 
the Senate. 

Mr. WaTKINS. Mr. President, may we have order? I should like to have the 
Members of the Senate hear the amendment. 

The PRESIDING OFFICER. The Senate will be in order. 

The Curer CLERK. On page 36, lines 21 through 25, and page 37, lines 1 
through 10, it is proposed to strike out all of section 602 and insert in lieu 
thereof the following: 

“Sec. 602. Section 14 of the National Labor Relations Act, as amended, is 
amended by adding a new subsection (c) as follows: 

“*(c) Nothing in this act shall be deemed to prevent or bar any agency, or 
the courts, of any State or Territory from assuming and asserting jurisdiction 
over labor disputes over which the Board by rule or otherwise has declined to 
assert jurisdiction.’ ’ 

Mr. WATKINS. Mr. President, I wish to make a brief explanation of the amend- 
ment before I proceed to a general discussion. 

This amendment would amend 8. 3974 to deal more effectively with the problem 
of the “no man’s land” in the regulation of labor relations. This gap exists 
because of the exercise of administrative discretion by the National Labor 
Relations Board in asserting jurisdiction over matters coming within the 
coverage of the act and the effect of Supreme Court decisions excluding the 
States from taking jurisdiction of such matters. 
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Section 602 of S. 3974 would forbid the Board to “adopt any rule of decision, 
regulation, standard or policy” which would preclude it from taking jurisdiction 
where necessary to safeguard the rights of employer or employees under the 
act. This amendment, instead, would permit any State agency or court to act 
with respect to labor disputes over which the Board declines in any manner to 
assert jurisdiction. It would not curtail the Board’s present authority to decline 
to assert jurisdiction when it determines that it would not « ffectuate the purposes 
of the act to do so. 

Mr. President, the amendment is very simple. It is stated in language anyone 
can understand. 

Mr. KNOWLAND. Mr. President, will the Senator yield, so that I may ask for 
the yeas and nays on his amendment? 

Mr. WATKINS. I yield for that purpose, Mr. President. 

Mr. KNowWLAND. Mr. President, I ask for the yeas and nays on this amendment. 

The PRESIDING OFFICER (Mr. Mortonin the chair). Is there a sufficient second? 

The yeas and nays were ordered. 

Mr. KNOWLAND. I thank the Senator from Utah. 

Mr. WATKINS. Mr. President, I started to say that the amendment is couched 
in very simple language. It refers to the situation which occurs when the Na- 
tional Labor Relations Board does not have jurisdiction or declines jurisdiction 
on a matter arising ina State. The amendment gives to the State boards juris- 
diction over labor disputes over which the Board, by ruling or otherwise, has 
declined to assert jurisdiction. That is about the simplest form I have been able 
to find which meets the necessities of the situation. 

Mr. President, in previous presentations on this subject, both on the floor and 
before the committee, passing reference has been made to positions that have 
been previously taken with regard to solving this “no-man’s land” question. I 
would like to bring together now all of the history—or, at least, part—of this 
problem, so that my colleagues who will soon be called upon to cast their vote 
“vea”’ or “nay” in this issue may do so in the light of facts rather than in the 
light of preconceived determinations which may or may not have been arrived 
at on the basis of emotion or political expediency. 

Mr. President, I respectfully ask that we have order in the Chamber. 

The PRESIDING Orricer. The Senate will be in order. 

Mr. WATKINS. I find the competition a little too keen for me to cope with, and 
that is the reason I ask for order. 

The PRESIDING Orricer. The Senator from Utah may proceed. 

Mr. WATKINS. Mr. President, in passing the Taft-Hartley Act we consistently 
attempted to equalize the protection of labor laws so as to give employers and 
employees equal rights to relief from excesses and abuses. The law has stood 
the test of time quite well, has afforded relief in many areas, and has restored 
to a great degree the mutuality in the law which had been missing theretofore. 
The Taft-Hartley Act, however, as interpreted by the Supreme Court, has with- 
drawn the protection of the State courts which previously existed. Therefore, 
there is no prompt remedy in many cases. Likewise, there is uncertainty rather 
than certainty in particular areas, and there is a total lack of an effective rem- 
edy in others. 

Most distressing, however, is the “no-man’s land” which now exists where there 
is no remedy at all. In this area, as one witness before the committee testified, 
“victory goes to the strong, not to the just.” The Supreme Court, in the Guss 
case, Which arose in Utah, recognized that only Congress can effectively supply 
a solution for this problem. Specifically, the Supreme Court said, “Congress is 
free to change the situation at will.” I think that was an invitation on the part 
of the Supreme Court to act in this field. I submit that now is the time for 
Congress to express that will. 

Prior to 1953 the State court jurisdiction was effectively used to obtain relief 
in many of these labor disputes; however, the Supreme Court in the Garner 
case effectively wiped out all State laws as applied to interstate businesses. 
These were laws which in many instances predated the Federal act, and in many 
States the relief which was available was obtained through the injunctive 
process based upon common law. Subsequent to the Garner case the Supreme 
Court handed down three decisions on March 25, 1957, including Guss against 
Utah Labor Relations Board, which established the fact that in any labor dispute 
affecting interstate commerce, neither a State court nor a State agency has 
jurisdiction, notwithstanding the fact that the NLRB declines to assert jurisdic 
tion in the case, on the ground that it would not effectuate the policies of the act 
for it to do so. Thus the Court held that only by use of section 10 (a)—author- 
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ization to cede jurisdiction—can the States obtain jurisdiction over such disputes 
and this the Supreme Court did despite the fact that the limits in section 10 (a) 
themselves have made it impossible for the board to cede jurisdiction to any 
State. 

On January 11, 1954, President Eisenhower submitted a number of legislative 
recommendations calling for amendment to the Taft-Hartley Act. Among those 
recommendations Was one to permit the States and Territories to deal with labor 
disputes or classes of cases over which the Board has refused to assert jurisdic- 
tion. In April of that year the Senator from New Jersey (Mr. Smith) sub 
mitted the report f the committee on Labor and Public Welfare on S. 2650, which 
contained language permitting agencies or courts of any State or Territory to 
assume and assert jurisdiction of any labor dispute or class of cases over which 
the Board had declined to assert its own jurisdiction. 

Six members of the committee filed minority views on that bill and with re 
spect to this subject of no man’t land I refer to the minority views which were 
printed as part 2 of Senate Report No. 1211, 83d Congress : 

“We agree with the committee majority that a problem now exists with regard 
to the commerce jurisdiction of the Federal Board on the one hand and State 
agencies and courts on the other. That problem comes about because th 
Federal Board now has, and now exercises, discretion to decline to take cases 
within its jurisdiction—the power which the majority proposal would explicitly 
confer on the Board. When the Federal Board refuses to take a case within 
its jurisdiction, the State agencies or courts are nevertheless without power to 
take jurisdiction, since the dispute is covered by the Federal act, even though 
the Federal Board declines to apply the act There is thus a hiatus—a no 
man’s land—in which the Federal Board declines to exercise its jurisdiction and 
the State agencies and courts have no jurisdiction.” 

The Members found fault with the administration’s proposal at that time for 
two specific reasons. The Members I am talking about, of course, are the 
minority Members whom I have just quoted. 

The reasons were: 

“(1) The parties should know in advance whether their dispute is going to be 
decided under Federal law or State law. In no single case does a State labor 
relations law contain the same provisions as Taft-Hartley. If the parties do 
not know in advance what law governs their dispute, they cannot know how 
they must act in order to act lawfully. 

“(2) The procedure proposed by the majority would make for delay. Every 
case would have to be taken before the Federal Board first. for it to decide 
whether of not to take jurisdiction. That might take months or even years 
Then, if the Federal Board declines to act, it would be necessary to start over 
before the State boards or courts.” 

The solution suggested at that time by Senators Hill, Murray, Douglas, Leh 
man, Neely, and Kennedy was “that the jurisdiction of the Federal Board be 
explicitly defined, that it be required to take all cases within that jurisdiction, 
and that all other cases be left to the jurisdiction of State agencies and courts.” 

Needless to say. much valuable time has been lost since that bill we recom- 
mitted on a vote of the Senate, so we are now restudying the same subject in 1958 
that could have been settled in 1954. On April 28 I argued here on the floor the 
ease for this same amendment. I was put off by the argument that “it needs 
further study. We will take care of the situation when a general bill is before 
the Senate.” My argument appears on pages 6749 through 6758 of the temporary 
Record. 

Mr. President, I ask unanimous consent to have that discussion printed in the 
Record at the conclusion of my remarks and to have is marked “Exhibit No. 1.” 

The Prestp1nc OFFIcerR. Without objection, it is so ordered. 

(See exhibit 1.) 

Mr. Watkins. The Guss case, to which I have previously referred, was 
explained in considerable detail in my testimony before the Senate subcommittee 
and appears in the printed hearings commencing on page 421. Rather than 
explain that case again at this time, I ask unanimous consent to have my 
statement before the Senate subcommittee, which held hearings on the bill now 
before us, printed in the Record as exhibit No. 2 at the conclusion of my remarks. 

The Presip1nG OrFicer. Without objection, it is so ordered. 

(See exhibit 2.) 

Mr. Warkins. Let us analyze the provisions of the pending bill dealing with 
this no-man’s land question to see whether it carries out the previous declaration 
of intent as expressed in the minority views on 8. 2650 of the 88d Congress and 
whether or not it will solve this no man’s land problem which is universally 
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recognized by all to exist and to require an effective solution. In analyzing 
section 602 commencing on page 386 of the pending bill, the first question which 
requires answering is: Is the jurisdiction of the Federal Board explicitly 
defined? Let me read the language of the pending bill: 

“Sec. 602. Section 6 of the National Labor Relations Act, as amended, is 
amended by inserting before the period at the end thereof a colon and the follow- 
ing: ‘Provided, That the Board shall not adopt any rule, regulation, standard, 
rule of decision or policy which is intended or has the necessary tendency or 
effect of precluding the Board from taking appropriate action in cases involving 
recognition or certification of employees for purposes of collective bargaining 
(pursuant to sec. 9) or the commission of unfair labor practices (listed in 
sec. 8) affecting commerce, when such action is necessary to safeguard the 
rights of employers or the rights of employees to form or join unions, to bargain 
collectively through representatives of their own choosing or to engage in other 
concerted activities for their mutual aid or protection, or to refrain therefrom, as 
provided in section 7.’ ” 

That does not stop the Board from making a decision in any individual case, 
declining jurisdiction or accepting jurisdiction. It merely prohibits the Board 
from establishing any standards or general policies which would bar it from 
accepting jurisdiction or from proceeding under the jurisdiction which has 
already been given it by the Taft-Hartley Act. In other words, it is a prohibi 
tion against the Board adopting any general standards which might guide 
management, labor, or the general public. But, as I understand that section, 
the Board is not prohibited from deciding, in each case, whether or not it will 
assume jurisdiction or will cede jurisdiction to State boards or courts. 

I cannot imagine anything more confusing than that. It would require any 
litigant, union, management, company, or employer to go first to the National 
Labor Relations Board to see whether or not it would accept jurisdiction or 
whether it would cede jurisdiction. Such a process would be costly, and in 
the case of small business it would be prohibitive. When the litigant came 
before the Board, he might find, after all, that the Board would not accept jur- 
isdiction, but would cede it. 

If it did not cede it, under the decisions of the Supreme Court, the State labor 
board would have no jurisdiction, and the State courts would have no jurisdic- 
tion. 

That is the impossible situation we are trying to correct. The bill does not 
correct it. I wish to point out that the amendment adopted by the committee 
does in effect go into the very problem into which, it is said by some members, 
we should not go at this time. The committee does go into it. The commit- 
tee provides a remedy which is more confusing than the situation is today. 
Yet it is said we must not propose any amendment, because the bill might be 
loaded down and defeated. 

I should like to call attention to the fact that the evidence is overwhelming 
that there is a need for my amendment. It comes within the purview of the in 
vestigation made by the select committee of which the distinguished Senator 
from Arkansas is chairman. When I speak of him I do so with great admira- 
tion for the splendid manner in which he has conducted the investigation, and 
With profound respect for his judgment. I call attention to the statement in 
the interim report at page 452. I refer to the statement on the no-man’s-land 
question. It reads: 

“Testimony before the committee revealed that some employers have had no 
access to either the National Labor Relations Board or any comparable State 
agency. In many instances it was found that the fact that the National Labor 
Relations Board does not take jurisdiction in certain cases does not automatically 
turn over the case to a State board.” 

That statement is significant, and I should like to have the Members of the 
Senate who are present pay attention to it. 

The statement in the report continues: 

“In the committee’s inquiry into activities in the New York area it was shown 
that exploitation of workers and circumvention of legitimate labor organizations 
were made possible because employers had no recourse to any governmental 
agency. To solve the no-man’s-land problem, therefore, it is recommended that 
the NLRB should exercise its jurisdiction to the greatest extent practicable, and, 
further, that any State or Territory should be authorized to assume and assert 
jurisdiction over labor disputes over which the Board declines jurisdiction.” 

With that kind of language in the interim report, I am unable to understand 
how any member of the committee, who heard the testimony, could say that we 
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are getting into another field when we propose an amendment such as this, par- 
ticularly when it is the definite finding of the committee that the conditions in 
the New York area existed largely because employers had no recourse to any 
governmental agency. 

Then the report suggests a remedy to solve the no-man’s-land problem. It 
states that the National Labor Relations Board should exercise its jurisdiction to 
the greatest extent practicable, and, further, that any State or Territory should 
be authorized to assume and assert jurisdiction over labor disputes over which 
the Board declines jurisdiction. 

That is precisely what my amendment provides. It is the answer to the prob- 
lem stated by the committee after it had conducted its investigation. The sub- 
committee and the full committee have gone into that field. They have now 
come up with a wishy-washy amendment, which prescribes standards which 
people are expected to interpret in order to give them an indication of where 
jurisdiction lies, and which law they should follow. It is a generalized state- 
ment, which means that the decision will be made in each individual case, and 
that jurisdiction may be taken or may not be taken. That is the kind of situa- 
tion we now have. It seems to me that the recommendation made by the select 
committee in its report is absolutely unanswerable, and should be adopted. 

The best that can be said for this section is that it explicitly defines jurisdic- 
tion in cases involving recognition or certification of employers for purposes of 
collective bargaining; or, second, the commission of unfair labor practices affect 
ing commerce. But the section goes on to limit this definition of jurisdiction to 
cases where the action of the Board is necessary to safeguard the rights of em 
ployers or employees: First, to form or join unions; second, to bargain collee- 
tively through representatives of their own choosing; or, third, to engage in other 
concerted activity for their mutual aid or their protection, or to refrain there 
from. 

Under that section, the Utah union, which had a controversy with Mr. Guss, 
would have had to come to Washington, to the National Labor Relations Board, 
to find out whether the Board had jurisdiction or did not have jurisdiction. If 
the NLRB had decided that they would not take jurisdiction, the representative 
of the Utah union would have had to return to Utah without any relief, and 
then, under the Supreme Court decision, they would not have been able to get any 
relief in the State courts. That was exactly what happened in the Guss case, so 
this proposed committee language solves nothing. 

This is one interpretation of the committee’s language. Another interpreta 
tion is expressed by the majority of the committee commencing on page 41 of 
the committee report. I asked my colleagues to consider this language to inter- 
pret it themselves and to determine fairly whether or not this is what you would 
call an explicit definition. I submit, without intent to impugn the good intentions 
of the members of the committee, that this is neither explicit nor definite 
Rather, I submit that it will lead to more confusion, more litigation, and more 
delay, the results of which will be frustration, confusion, and hardship and ulti- 
mately will require this body to once again legislate to close this no-man’s-land 
gap. 

The second question to be determined then is: Does this language require the 
Board to take all cases within that jurisdiction and does it leave all other cases 
to the jurisdiction of State agencies and courts? Without rereading the lan 
guage, I direct the attention of my colleagues to what has already been studied, 
and I submit that while it may require the Board to take jurisdiction of all cases 
within its interpretation of the breadth of this additional language, no business 
man and no labor union official can at this time specifically determine whether 
or not his case falls within or without the definition of the jurisdiction of the 
NLRB, and I submit that, under the decision of the Guss case, all other cases not 
specifically covered by even the most broad interpretation of this language would 
still fall into no man’s land. How much of the vacuum has therefore been re 
moved we cannot predict. I submit, however, that we can with reasonable assur 
ance predict that we have here a proposal which will stimulate a tremendous 
amount of legislation. On May 12, Mr. Harry L. Brown, appearing before the 
subcommittee in behalf of the American Retail Federation, had the following to 
say concerning the Watkins bill, the substance of which is being proposed in my 
amendment. 

Mr. Brown’s statement consist of five pages, and I do not care to read them to 
the Senate. However, I ask unanimous consent that the statement may be 
printed in the Record at this point. 
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There being no objection, the statement was ordered to be printed in the 
Record, as follows: 


“THE JURISDICTIONAL VOID IN LABOR DISPUTES 


“The Taft-Hartley Act was supposed to equalize the protection of labor laws 
so as to give employers and employees some rights to relief from labor union 
excesses. It did afford some relief and restored a degree of mutuality in the 
law which had been completely missing under the Wagner Act. However, the 
Taft-Hartley amendments had one unfortunate effect which the framers and 
Congress did not intend, and that was to withdraw the protection of the State 
courts to employers in many situations where union conduct was actually in 
violation of State law. It has some other unfortunate side effects also. Where 
there is need for a prompt remedy, there is delay. Where there is a need for 
certainty, there is uncertainty. Where there is a need for an effective remedy, 
the remedy is often ineffective. And frequently, there is no remedy at all for 
admittedly illegal conduct—a no man’s land where the victory goes to the 
strong, not to the just. This is the result of Federal preemption. Only Con- 
gress can effectively provide the solution for this urgent problem which an 
analysis of the preemption cases will readily demonstrate. 

“In the great majority of the States employers were able to obtain relief from 
such picketing in their local courts prior to 1953. During that year, however, 
the Supreme Court by its decision in the Garner case effectively wiped out all 
State laws as applied to interstate businesses. These State laws were not pe- 
culiar to any section of the country. Picketing in the absence of a labor dis- 
pute was prohibited, for example, in Arizona, Missouri, Minnesota, South 
Dakota, Texas, Wisconsin, and many other States. Many States have no 
statutes on the subject but injunctions could be obtained under the common law. 
Ohio is an example of such. Since the Garner decision, however, State courts 
have been deprived of the power to act. 

“Under its present jurisdictional standards, the NLRB does not take juris- 
tion over many retail stores. But that does not menn that State court relief 
is obtainable. The United States Supreme Court, in three decisions rendered 
on March 25, 1957, decided that in any labor dispute affecting interstate com- 
merce, neither a State court nor State agency has jurisdiction, notwithstanding 
the National Labor Relations Board declines to assert jurisdiction in the case 
on the ground that it would not effectuate the policies of the act for it to do so. 
Guss v. Utah Labor Relations Board (353 U.S. 1): Amalgamated Meat Cutters 
Vv. Fairlawn Meats (38538 U. S. 20); San Diego Building Trades Council vy. Gar- 
mon (848 U.S. 26). The Court held that section 10 (a) of the NLRA provides 
the only means whereby the National Board may cede jurisdiction to a State 
over labor disputes falling within the purview of the National Act. The Court 
so held despite the fact that the limitations of section 10 (a) are such that 
the Board has been unable pursuant thereto to cede jurisdiction to any State. 

“The result of these decisions is to create a no man’s land for many labor 
disputes. The National Board declines jurisdiction because the impact upon 
commerce is insubstantial and vet neither a State court or agency can act. 
Many employers, employees, and unions are thus deprived of any forum of 
which to seek relief even though their rights are being violated. It is doubtful 
if any industry is harder hit by these decisions than the retail industry. The 
Board’s jurisdictional standards exclude all but the interstate chains and the 
larger departinent stores. 

“Of course, the American Retail Federation would prefer legislation such as 
introduced by Senator Goldwater in the last Congress which would have given 
concurrent jurisdiction to the States in strike and picketing. We would also 
prefer passage of S. 337, introduced by Senator McClellan and others which 
would permit the States to act in the absence of an expressed contrary intent 
ina Federal statute which was assigned to the Judiciary Committee. We believe 
it is most important in strike and picketing situations particularly, thet State 
courts and boards be reinvested with their traditional right to exercise juris 
diction where the conduct is violative of State law. However, since n¢ ‘ther of 
these approaches appear to be considered in this Congress and because of the 
desperate need to fill the jurisdictional void this year, we turn to the Watkins 
hill, S. 1728. This bill would give statutory authority to the NLRB to establish 
dollar volume jurisdictional standards and then permit the States to act when 
an employer's business fails to meet such standards. 
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“The ARF endorses the Watkins bill. It believes that if a person is aggrieved 
by illegal conduct of another, he should be entitled to appeal to some forum— 
State or Federal—to obtain relief. If the NLRB door is closed to him, he must 
be able to appeal to a State agency or court. Otherwise, although he is an 
innocent party, he is compelled to suffer the unlawful conduct without redress. 

“There is no possibility of conflict between State and Federal authority, where 
the Federal authority lies dormant and unexercised and the Federal Board has 
announced that it will not proceed in a given area. 

“Unless the Watkins bill is enacted it will almost compel the National Board to 
take jurisdiction of all cases affecting interstate commerce. We believe that 
such action would so bog down the Board with many cases that it will be unable 
to carry out the policies of the act in much more important cases where really 
serious threats to interstate commerce are presented and frustrate the proper 
administration of the national act. 

“The Guss case (353, U. S. 1), and related cases as we have mentioned rocked 
the foundations of our American system of jurisprudence. States were not 
permitted to act even in cases where the NLRB declined jurisdiction. The 
employer, as well as the employees, were helpless. He could get no relief from 
the Board. He was denied the right to seek relief from the State courts. There 
was a wrong, but no remedy. He must stand by and watch his business de 
stroyed by one who is immune from the law. Nature abhors a vacuum, it is 
said, and she must be very disturbed by the current situation. One Michigan 
court judge was so offended by the inequity of the situation brought about by 
the Supreme Court’s extension of the Federal preemption doctrine that he 
simply refused to follow it, Johnson v. Grand Rapids Building & Construction 
Trades Council (decided Sept. 7, 1957, 38 Labor Cases, par. 70, 996). He 
granted relief on the theory that application of the preemption doctrine to cases 
where the Board will not act is a violation of the fifth amendment. He said: 
‘Nature abhors a vacuum as does the law. Absence of any legal process is 
anarchy.’ The judge was right philosophically and basically, but not legally. 
His reliance upon the fifth amendment to circumvent the Supreme Court’s hold- 
ing will not, unfortunately, stand up on review. 

“In labor-management relations today, as one court has already pointed out, 
‘ikmployer-employee relationships revert to unsupervised jung’e where decisions 
go to the strong and ruthless, Ringling Bros. vy. Lewis (37 LRRM 2810). 

Mr. Munopr. Mr. President, will the Senator yield ? 

Mr. WATKINS. I yield. 

Mr. Munpr. Does the language mean that the National Labor Relations Board 
must affirmatively decline to assert jurisdiction, or would mere failure to assert 
such jurisdiction be sufficient to permit the State agency to proceed *% 

Mr. WATKINS. Is the Senator referring to the language of my amendment’? 

Mr. Munpt. Yes. 

Mr. WATKINS. As to the Classifications mentioned in the bill, the bill specifi 
cally does not allow the State courts to have jurisdiction 

Mr. Munopr. I am wondering about cases in which the National Labor Rela- 
tions Board has not acted, either because of an inadequate staff, a heavily en- 
cumbered calendar, or for any other reason. Do such cases simply simmer on 
the back of the stove, without any action by the NLRB, one way or the other? 

If the wording were “declined and failed,” I would understand exactly what 
was meant. But when it is “declined,” it means that the Board must have af- 
firmatively refused to rule that the matter is outside their jurisdiction, before 
the court would have any authority. 

Mr. WarTKINS. It might mean that the Board was very busy; that the matter 
was a minor one; that it Was more of an intrastate dispute than an interstate one. 
It might be for any one of those reasons. 

Mr. Munpr. Yes; but there must be some kind of action before the States are 
permitted to function by themselves 

Mr. Watkins. That is correct. The States could not take jurisdiction of a 
case where the Board had not yet acted, and had not given any definite indication 
that it was not going to act. I think the States would be in trouble if, for in- 
stance, a matter came before the Board, and because the Board was dilatory in 
acting, the States thought they could act. I think that would create a great deal 
of trouble. So there must be some positive act to indicate that he Board had 
declined to act. 

Mr. Munpr. There must be a positive action showing a declination to act. 

Mr. WATKINS. I think that is correct. They must do it by rwe or otherwise. 
They do it by a decision, so as to declare and assert jurisdiction. I can imagine 
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circumstances in which a court might find, by reason of the Board’s conduct, 
without its having said so in so many words, that the Board had declined, in 
effect, to act. However, that is a field in which there might be some dispute as 
to whether the Board had declined or not. 

Does the Senator from Connecticut wish me to yield to him? 

Mr. Busu. I have a brief statement I wish to make in support of the Senator’s 
amendment, after the Senator has finished. 

Mr. WATKINS. I have not quite finished. 

Mr. Smiru of New Jersey. Mr. President, will the Senator yield for a ques- 
tion? 

Mr. WATKINS. I yield. 

Mr. Smiru of New Jersey. There is a point I desire to make clear: I do not 
know whether the Senator brought it out. The language of the amendment, if I 
am correct, is the same as the language in the bill which was presented to amend 
the Taft-Hartley Act in 1954, which bill was recommitted to the committee. 

Mr. WATKINS. I am advised that that is correct in substance. 

Mr. Smiru of New Jersey. Is the Senator aware of the fact that the bills I 
introduced on behalf of the administration this year, covering the administra- 
tion’s recominendations, included this proposal, and in the language the Senator 
has in his amendment? 

Mr. WaArKINS. I am advised that that is a correct statement. 

Mr. SMiru of New Jersey. I introduced the bills, so I know that is a correct 
statement. They indicate the administration’s position. The issue is whether 
when the NLRB declines jurisdiction in certain cases, the States will be allowed 
to assert jurisdiction. 

Mr. WA’ KINS. The National Labor Relations Board may be too busy; it may 
not have sufficient personnel; it may think the matter is too trivial: it nay think 
that it has more intrastate aspects than interstate. Then the parties are com 
pletely lost 

Mr. Smirn of New Jersey. That is the whole point. The parties are lost. 
When the NLRB has not acted or could not act, then should the States be 
excluded from exercising control, or should the State be in a position to give 
assistance to the person who desired relief? As [T have just said. the President 
of the United States in his messages has favored State solution of the matter. 
The MeClellan committee, after discussing the question at some length, sought to 
selve the no man’s land problem. Therefore, it has recommended that the NLRB 
should exercise its jurisdiction to the greatest extent practical; and furthermore, 
that a State or Territory should be allowed te assume or assert jurisdiction over 
labor disputes over which the Board has declined jurisdiction. 

Mr. WATKINS. That is correct. 

Mr. SMitu of New Jersey. In other words, the McClellan committee, and also 
the President of the United States, favor the solution of having the States 
exercise jurisdiction in cases in which the NLRB does not act 

Mr. WatTKINs. | agree with the Senator 1 point out that this is a case in 
Which we are net entering into a new field. This is a case in which the Commit 
tee on Labor aud Public Welfare made a report and attempted to do something 
about it. But what it pretends to do would be worse than the situation which 
now exists. Here is a situation in which we should endeavor to protect hundreds 
of thousands of American citizens in the rank and file of labor and management 
the latter mostly in small business—-who do not have any remedy whatsoever. 
Under that kind of situation in New York, the committee found, racketeers, 
exploiters ,and crooks got into the game because neither side had a remedy, there 
was nothing that could be done about it. 

Mr. Smiri of New Jersey. I agree with the Senator completely. 

Mr. Wavkins. That is the situation which exists now. It is a situation 
Which Cemands action now. We cannot let racketeering go on because of the 
failure to inuke the law clear about jurisdiction, and the failure to give the 
State courts the power to settle disputes when the Federal courts hold that the 
NLRB will not or has not taken jurisdiction. We must do something about it. 
The situation is crying for some kind of remedy. The language of the com- 
mittee bill will not correct ; it will simply confuse the situation more and more. 

Mr. SMIrH of New Jersey. Since the Supreme Court decision which held that 
the Federal courts and the Federal agencies have jurisdiction, the States are 
out of the picture. 

Mr. WATKINS. That is correct. 

Mr. Smirn of New Jersey. While the Senator from Utah said—and I think 
he was correct--that the language we are considering would not cure the 
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trouble which the Senator from Florida (Mr. Holland), in his recent amend- 
ment, Was trying to have corrected, nevertheless it is true that the same prin- 
ciple is involved: Shall a State court be allowed to act in a case where there is 
doubt about jurisdiction ? 

Mr. WATKINS. That is correct. 

Mr. SMitH of New Jersey. This amendment would settle the matter so far 
as the NLRB deficiencies are concerned, and by implication would settle the 
matter in other cases. 

Mr. WarkKINS. It has been argued on the floor of the Senate today that we 
should study the proposal; that we ought to know more about its effect. 

We have had a committee in session for a long, long time. The committee 
found that there is a vacuum which is responsible for some of the corruption 
which is occurring in New York State and possibly elsewhere. It seems to me 
that my amendment is so clear that there should be no difficulty about acting 
on it now. 

When the matter was brought up before, at the time the welfare bill was 
before the Senate, we were, in effect, although not in express language, told, 
“No. We will take care of this when we begin to study the situation. Then 
we will make recommendations to take care of it.” But the committee bas not 
taken care of it. They have left the matter in worse condition. 

In Utah we have a State labor relations board and courts which are compe- 
tent to take care of situations of this kind. One of them will handle a case 
when the Federal body will not. 

It seems to me that what is sought to be done now, in effect, is to say to the 
States of the Union, as far as we can go by provision, or at least with reference 
to rules, standards, and general policies, we will prohibit the States from 
having any say in labor-management matters. It seems to me to be a very 
adroit attempt to say to the States of the Union, “You cannot get into this.” 
The only thing which was left open was the making of a decision in each case 
by the NLRB. The States were prohibited from taking action in the other fields 
which are most important in labor relation 

Mr. SMitu of New Jersey. In that situation, opportunity was opened for a 
no nian’s land. 

Mr. WaTKINS. There is a denial of justice and a denial of a right to go to the 
courts. American citizens, both in labor and management, are deprived of their 
right to litigate their disputes in the courts of the State and Nation. 

Mr. Smirn of New Jersey. Mr. President, I am glad the Senator from Utah 
has submitted the amendment I believe it is sound; and IT am in entire 
agreement with him on it: and T believe I speak for those in the Department of 
Labor and elsewhere who have studied this matter. 

Mr. WATKINS. Mr. President, I hope the committee will be magnanimous in 
regard to this matter, and thus will accept the amendment, because it seems to 
me that what the amendment attempts te do is no more than what the Senator 
from Massachusetts (Mr. Kennedy) aud the other minority Members said should 
be done in 1954. So T cannot quite understand the reason for the reversal of 
that position at this time. 

Mr. Cooper. Mr. President, will the Senator from Utah yield to me? 

The PrestIpinc Orricer (Mr. Morton in the chair). Does the Senator from 
Utah yield to the Senator from Kentucky? 

Mr. WATKINS. I yield. 

Mr. Cooper. Mr. President, a few minutes ago, in the course of the debate, 
I said I wanted the Senate to pass a bill which would deal with the questions of 
union democracy and also the proper management of union funds, and for that 
reason would not vote for amendments, which I believed would, though written, 
deny the passage of a bill 

I must say that I consider the subject which the amendment raises within the 
scope of my statement, because if in any situation—an individual or a union 
labor or management is denied access to the courts, fundamental rights are 
denied. 

So if an appropriate amendment is proposed, I shall feel constrained to vote 
for it. 

The committee considered this matter. The proposition is not quite as simple 
as the Senator from Utah, with all his great ability, has made it out to be. 

The Supreme Court has passed on this matter. The Senator from Utah is 
familiar with the Supreme Court’s decision, because the case arose in his own 
State 
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I do not think the Senator from Utah should say that the committee is re- 
sponsible for this situation. When the Congress passed the Taft-Hartley Act, 
it gave the Federal Government plenary power of regulation in the field of 
labor-management relations in industries affecting interstate commerce. The 
Taft-Hartley Act also contains a provision that in the event the National Labor 
Relations Board wishes to do so, it can cede its authority to State agencies, 
if they adhere to the same standards prescribed by the Taft-Hartley Act or to 
standards which are at least equal to them. 

Mr. WATKINS. Or, in other words, even better standards. 

Mr. Cooper. Yes. Only a few States have adopted such standards. 

The difficulty—the no man’s land—occurs because there has been such a 
multitude of cases that the National Labor Relations Board has not been able 
to take jurisdiction of all of them. 

Further, the Board has set up its own standards, which have removed some 
cases from its jurisdiction. The Supreme Court has not passed on the question 
whether the Board has the right to deny its jurisdiction by setting up standards. 

I would not be too critical of the language included by the committee, because, 
in effect, it says that the National Labor Relations Board cannot set up standards 
which exclude cases from. consideration by the Board, but that the Board is 
under the duty of considering them. 

Still the question arises, Does the Board have the staff and the funds which 
it must have if it is to do the job properly? The Board says it does not have 
the necessary funds or the necessary staff, and that the Congress has denied it 
sufficient funds to enable it to do the job properly. 

Mr. WarTkKINs, I think that language is also susceptible of the interpretation 
to which I have referred. 

Mr. Cooper. Mr. President, I should like to ask the Senator from Utah a ques- 
tion. I am not afraid of the judgment of the State courts. Like the Senator 
from Utah, I was once a circuit judge; and I think he and I know that judges 
try to do their duty. But they must have some standards to follow. 

What standards would the courts follow if his amendment is adopted? Does 
the Senator intend that State courts would follow the standards prescribed by the 
National Labor Relations Act, the decisions of the Supreme Court, and the 
decisions of the National Labor Relations Board interpreting the Taft-Hartley 
Act if his amendment should be adopted? Or would the State courts follow 
standards of their own, based on State law? 

Mr. WATKINS. I cannot answer that question. 

Mr. Cooper. But we can make legislative history regarding that point. 

Mr. WarkiNs. In the case of Utah, for instance, I believe the State courts 
have standards which are comparable to those established by the National 
Labor Relations Board, and I assume that the courts have attempted to apply 
those standards. In doing so in this particular case, they upheld the contention 
of the labor union; and later the Utah Supreme Court upheld the decision of the 
Utah board. 

Mr. Cooper. But I respectfully submit that the Senator’s amendment, if 
adopted, would turn over to State courts the jurisdiction of cases arising under 
the Taft-Hartley Act. In that event, what standards would they follow? 

Mr. WATKINS. I would assume that in cases which arose under the Taft- 
Hartley Act they would apply the standards of that act. But in the absence of 
enactment of the amendment, they would have no standards and no rule, and 
thus could not act at all. 

Mr. Cooper. The Taft-Hartley Act not only gave full power to the Federal 
Government, but also indicated that there should be uniformity in its applica- 
tion. So TI believe the Senator from Utah should make clear whether his amend- 
ment, if adopted, would require the State courts to follow the Taft-Hartley Act 
and the interpretations made by the National Labor Relations Board and by the 
courts. If the Senator’s amendment does not mean that, of course, there ceuld 
be different interpretations in every State of the Union. 

Mr. WATKINS. Of course that is true; and of course the State courts would 
have to have some regard for State law, as well, if they were to have jurisdiction. 
But I assume that if a case arose, as the Senator from Kentucky suggested a 
moment ago, under the Taft-Hartley Act, they would be required to follow the 
decisions of the Supreme Court in connection with application of the standards 
provided by that act. 

Mr. Cooper. If the amendment were adopted, many of the cases would go to 
the State courts, or to justice of the peace—who while men of judgment—do not 
deal with labor law. 
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Mr. WaTkKINs. I doubt that they would go to justices of the peace. 

Mr. Cooper. They might, in such cases involving picketing, and similar matters, 

Mr. WaTKINS. Not in Utah; and I doubt that they would in other States. 

Mr. Cooper. But there must be some standards. That is why I ask my able 
friend, who is a great lawyer, to state whether the amendment proposes that 
there he uniformity of standards, regardless of the court which may handle the 


Cases, 
Mr. WaAtrkKINS. I think that would be desirable, although the amendment does 
not so state in direct terms. sut I believe a fair interpretation of the amend- 


ment would be that if a case arose under the Taft-Hartley Act, the courts would 
be required to use the standards of that act, and also that the intermediate 
appellate courts would adhere to those standards. 

Mr. Atxtorr. Mr. President, will the Senator from Utah yield to me? 

Mr. WarkINs. Mr. President, first, I should like to have the Senator from 
Kentucky conclude, because what he has been saying is very important. 

Mr. Cooper. Then I think the Senator from Utah should state clearly that 
it is his intent that if the amendment is adopted, there should be uniform stand- 
ards throughout the United States. 

Mr. WaTkKINs. The reason why I am not going the full distance the Senator 
from Kentucky wishes me to go is that only recently the Supreme Court of the 
United States has decided that those who are involved in such disputes may 
go into the State courts—something which never has been done before. That 
decision seems to indicate that the act itself is not all embracing and is not the 
last word in regard to labor disputes and individual rights in that connection. 

Mr. Cooper. There is a line of such decisions, in which the Supreme Court 
has held that it did not arrive at its decisions on the basis of the Taft-Hartley 
Act but, instead, arrived at them on the basis of State law. If the Taft-Hartley 
Act had been applicable, it could not have so decided. 

We are dealing with only one class of cases, namely, those which arise under 
the Taft-Hartley Act. In my opinion, there would be chaos in such cases if 
uniform standards were not applied throughout the country. 

Mr. Attorr. Mr. President, at this point wiil the Senator from Utah yield 
to me? 

Mr. WATKINS. I yield. 

Mr. Attorr. I should like to avoid the use of the term ‘“‘no man’s land.” In 
terms which an ordinary person can understand, it seems to me that the amend- 
ment simply means that under the provisions of the Taft-Hartley Act, if the 
National Labor Relations Board refuses to accept jurisdiction, then, in view 
of the law as it now stands, both management—employers—and employees are 
left without any recourse whatsoever. 

Mr. WATKINS. That is correct. 

Mr. AtLotrtT. And it hurts the employee, or may hurt him, depending on the 
case. 

Mr. WATKINS. It did in my State of Utah. 

Mr. At.torr. The way the law now reads, it may also hurt the employer. In 
other words, if there is a dispute and it is submitted to the National Labor 
Relations Board, and the Board refuses to take jurisdiction, either side, em- 
ployee or employer, may be left completely without any remedy anywhere. 

Mr. WATKINS. That is exactly what happened in Utah. 

Mr. Atiorr. This situation is known as the no man’s land. 

Mr. WATKINS. No man’s land, and it should be known as no court land. 

Mr. Attott. No court land, or no redress land, because each party is left 
without a remedy. 

Referring to the bill which is now before the Senate, and not the Senator’s 
amendment, in the case of the present committee print, in an attempt to pin 
down these differences, the National Labor Relations Board is forbidden from 
setting up any standards governing whether it shall or shall not take juris- 
diction. Is that correct? 

Mr. WATKINS. That is correct. I think that policy is not sound, because 
I believe the Board ought to be permitted to set up some standards so persons 
in the field of management or labor would have some criterion on which to 
proceed. 

Mr. ALuLotrT. That is exactly correct. Otherwise, everybody would be sub- 
ject to the law of the jungle, because no one would know where the remedy 
lies. 

Mr. WATKINS. The parties would have to go to the National Labor Relations 
Board each time to ascertain whether the Board had jurisdiction or did not have 
jurisdiction. 
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Mr. AtLtorr. And there would be no standards for knowing whether the parties 
have any right to go before the National Labor Relations Board. 

Mr. WarkKINS. That is true. The parties would not know which law applied. 

Mr. A.Lorr. Is it not a fact that the amendment of the Senator from Utah 
would not diminish in any way the right of any employer, employee, or any other 
interested party, to go to the National Labor Relations Board? 

Mr. WATKINS. That is correct; they could go there. If the Board should not 
decline to take jurisdiction, the parties could pursue their remedy before that 
Board. 

Mr. Axvorr. But if the Board refuses to accept jurisdiction, then the State 
courts may accept jurisdiction of the matter and determine it? 

Mr. WATKINS. The State Labor Relations Board, or whatever machinery is 
set up in the State for that type of matter, could. 

Mr. ALLorr. Whatever agency the individual State has could do so. 

A little while ago the Senator remarked about the situation which existed 
when he attempted heretofore to offer this proposal. I read now, from page 638 
of the report, the statement the junior Senator from Massachusetts, Mr. Kennedy, 
made to the Senator from Utah, Mr. Watkins: 

“T agree with the Senator from Utah that equity should be done in areas 
where the National Labor Relations Board is without jurisdiction, and where 
a State attempts to take jurisdiction, particularly in the instance cited by the 
Senator from Utah. But I should like to give some directions to the National 
Labor Relations Board as to when they shall have jurisdiction. I do not think 
we should leave it to the Board to decide where it will take jurisdiction. I think 
there should be some standard prescribed by Congress.” 

While it is not completely in line with the statement of the Senator from 
Massachusetts, the amendment of the Senator from Utah would clear up this area 
by making it definite that an employee or employer who was refused access by 
the National Labor Relations Board could go to his own State administrative 
or judicial machinery to get his case decided. 

Mr. Warkins. I think the statement of the Senator is accurate. A party 
could go to the State courts, or to the State labor relations board, or whatever 
instrument or agency the States set up to take care of matters of this kind. 
The committee’s provision, as I understand it, is directly to the contrary. 

Mr. Atiotrr. That is correct. 

Mr. WatTKINs. The provision leaves it wide open for the Board to decide 
in each individual case whether it will or will not take jurisdiction. It pro- 
hibits the Board from setting up standards. 

Mr. Atvorr. It does prohibit the Board from setting up standards so that 
an officer of a labor union or an employer would never know from day to day, 
when he appealed to the National Labor Relations Board, whether the Board 
would or would not accept jurisdiction, because the Board is prevented from 
setting up standards which provide that one is subject to the National Labor 
Relations Board. 

Mr. WatTKINs. That is true. To enable a small business organization or labor 
union to ascertain an answer to that question, the cost would be almost pro- 
hibitive. 

Mr. Attotr. I thank the Senator. I hope this provision will be of assistance 
in providing language which people who are not so familiar with legal language, 
as the Senator from Utah and I are, can understand. 

Mr. WATKINS. We drew up the amendment so anybody could understand it. 
When the National Labor Relations Board declines jurisdiction, then State 
instrumentalities can proceed. It does not provide that State boards or courts 
ean take jurisdiction if the Board is simply negligent or a little slow in getting 
to a case. 

Mr. Atiotr. I thank the Senator. 

Mr. WATKINS. I appreciate the contribution of the Senator from Coloredo, 
and also that of the Senator from Kentucky. 

Mr. Humpurey. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield to the Senator from Minnesota. 

Mr. Humpnrey. [ have been particularly interested in the discussion be- 
tween the Senator from Utah and the Senator from Kentucky. While I have 
no expert knowledge in this matter, some 6 years ago I was privileged to be 
chairman of the Labor-Management Subcommittee. We made a study at that 
time of jurisdictional problems of the National Labor Relations Board, and 
also of problems which arose as a result of State courts and State agencies 
moving into the area of labor law which had been preempted, supposedly, by 
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Federal action. I think the Barbash report, relating to the jurisdiction of the 
court has been referred to. Another report was also made on the matter 
of injunctive-relief provisions of the Taft-Hartley law. 

Here is my point, which, in a very informal, and I hope helpful, way I should 
like to discuss with the Senator from Utah. As I see it, the argument made 
by the Senator from Kentucky is that whenever there are turned over to State 
or local agencies responsibilities in the area of law which were supposed to 
have been covered by Federal statute and have been, at least theoretically, de- 
termined by a Federal agency, and there is no uniformity of standards to guide 
the local or State administrative agency or court, there results a multiplicity of 
standards and decisions which are based on no similarity of standards. I think 
that is a valid argument. 

As I view the bill before the Senate, section 602 contains language which would 

fill in the gap which now exists as a result of the National Labor Relations 
soard’s own decisions as to its power and jurisdiction. Actually, a part of the 
problem today relating to the so-called no-man’s land or no court land or no 
agency land results from the fact that the National Labor Relations Board 
itself has limited its own jurisdiction. 

Mr. WATKINS. There are two ways to look at jurisdiction. As a matter of law 
and as a matter of theory the NLRB does have jurisdiction to take over those 
cases. 

Mr. HumpnHerey. The Senator is correct. 

Mr. WATKINS. But the Board also has the power in the act itself, as I under- 
stand, to decline certain cases. 

Mr. HumpuHrey. The Senator is correct. At least, it is implied that the Board 
has such power. 

Mr. WATKINS. I think the courts have held the Board has that right. The 
Board also has a right to cede jurisdiction. 

Mr. HumpHrey. Under agreements. 

Mr. WATKINS. Under agreements with the State labor boards. We have a 
State labor board in Utah. 

Mr. Humpurey. Yes. 

Mr. WATKINS. It seems to me there is a field in which the State people should 
operate. For instance, in the consideration of a case such as the Guss case, there 
were only 1 or 2 operations in the entire case which had to do with people 
outside the State, which made it an interstate case in character. Much of the 
activity of the Guss company was wholly within the State and involved an intra- 
state matter. 

Mr. Humpurey. The Senator is correct. 

Mr. WATKINS. I consider that in such a case it would be wise for the Federal 
Government not to move in. The State should have some right of activity. Such 
a matter should not be completely turned over to the Federal authorities. The 
State should be able to act in that kind of case, but the State cannot do so under 
the court decision. 

Mr. HumpHrey. I know of cases which have occurred in my own State of 
Minnesota in which there has been a failure to find where the jurisdiction seemed 
to lie. I do not deny that such a thing can happen. The reason is that the 
National Labor Relations Board has refused to take jurisdiction when the law 
was clear as to its right to take jurisdiction. 

Mr. WatTkINs. The Board has a right not to take jurisdiction under the law 

Mr. HumpnwreY. The Board may have a right not to do so, but it has an obli- 
gation under the Taft-Hartley law to enter into cooperative agreements with 
States in the cases where there are standards which meet Federal standards. 

Section 602 of Senate bill 3974, introduced by the Senator from Massachusetts 
(Mr. Kennedy), the Senator from New York (Mr. Ives), the Senator from Ore- 
gon (Mr. Morse), the Senator from Alabama (Mr. Hill), and the Senator from 
Montana (Mr. Murray), as to the matter of the National Labor Relations Board 
jurisdiction, states: 

“Sec. 602. Section 6 of the National Labor Relations Act, as amended, is 
amend by inserting before the period at the end thereof a colon and the 
following: ‘Provided, That the Board shall not adopt any rule, regulation, stand- 
ard, rule of decision or policy which is intended or has the necessary tendency 
or effect of precluding the Board from taking appropriate action in cases involv- 
ing recognition or certification of employees for purposes of collective bargain- 
ing (pursuant to section 9) or the commission of unfair labor practices (listed in 
section 8) affecting commerce, when such action is necessary to safeguard the 
rights of employers or the rights of employees to form or join unions, to bargain 
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collectively through representatives of their own choosing or to engage in other 
concerted activities for their mutual aid or protection, or to refrain therefrom, 
as provided in section 7.’ ” 

I believe the purpose of that language was to close up the loophole which the 


‘National Labor Relations Board itself designed. 


Mr. WarkINs. In other words, what the Senator is saying, in effect, and 
what the language reported by the committee intends to say is, ‘Close the door 
to State activity in any of those fields.” That would make it impossible for the 
National Labor Relations Board to set up standards which would permit the 
States to engage in activities in this field. 

Mr. ALLorr. Mr. President, will the Senator yield to me so that I may make 
a comment to the Senator from Minnesota? 

Mr. Humpurey. I may say, respectfully, there is a concept of law that when 
the Federal Government steps in under the power of the Constitution and 
establishes law, the Federal Government can preempt the authority. 

Mr. WATKINS. I understand. 

Mr. Humpnerey. That is the situation in the case of the Taft-Hartley Act. 
We are not denying the State something, because the State never had the author- 
ity. This is an interstate proposition and relates to the powers set forth 
in the Taft-Hartley Act. All that has happened is that the National Labor 
Relations Board in several instances has said, ‘‘We refuse to take jurisdiction.” 
The Board did not say it did not have jurisdiction or did not have the power 
of jurisdiction; it simply refused to take jurisdiction. 

I think if there is any doubt as to the exercising of rightful jurisdiction by 
the National Labor Relations Board we ought to see that the matter is clarified. 
I understand the Senator from New York has drafted a provision which would 
remove any doubt whatsoever as to the authority of the National Labor Relations 
Board, as well as its responsibility. 

I will conclude by stating that if we are to include State courts or agencies, 
then the point which has been made by the Senator from Kentucky would be 
absolutely controlling. We cannot have any kind of pattern of harmonious and 
successful labor-management relationships if we have one set of standards in 
the State of Wisconsin, another set of standards in the State of Michigan, and 
another set of standards in the State of Minnesota, when we have cases which 
are supposedly within the jurisdiction of the Taft-Hartley law and the National 
Labor Relations Board. 

The cases involving strictly intrastate matters, which are completely local 
and intrastate, are not covered by the Taft-Hartley Act, and of course are a matter 
of local jurisdiction and local authority. 

What we are discussing today, so as to preclude any misrepresentation of the 
facts, is the case wherein the law now provides the authority for the Federal 
Government and for a Federal agency, but a case wherein the Federal agency 
does not exert its authority. Under the amendment of the Senator from Utah, 
a State would be able to take over the responsibility, but there would be no uni- 
formity of standards. I think we would have chaos. 

Mr. WarkKINs. I do not think the amendment would mean that at all. 

Mr. HuMpurReEY. What does the amendment mean? 

Mr. WatTKINS. It means the State can take the case over when the NLRB 
declines to act. 

Mr. Humpnurey. When the National Labor Relations Board declines to act. 

Mr. WATKINS. The Senator is correct. The language put in the bill by the 
committee would not make provision for each individual case. The Board is 
simply told it cannot set up any standards. 

Mr. Humpurey. If there is any doubt as to the duty of the National Labor 
Relations Board to act in these cases, that matter can be clarified by precise 
language. I understand the Senator from New York intends to do exactly that. 

Mr. WarTKINsS. As a matter of law, I wish to discuss the situation the Senator 
has raised in his argument, with reference to the standards, the State courts or 
the State boards would have to use, in connection with infractions of the Taft- 
Hartley Act—— 

Mr. Dirksen. Mr. President, will the Senator yield? 

Mr. WATKINS. I will yield in a moment, if the Senator will let me finish this 
point. 

The point is that ordinarily, if the Federal Government is enforcing a State 
law—which it sometimes does, since the Supreme Court passes upon State cases 
and enforces State law—unless the law is unconstitutional the decision will fol- 
low the State law. The State courts or the State boards, as to violations of the 
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Taft-Hartley law, would necessarily have to use the same standards and follow 
the decisions with respect to the Taft-Hartley law. 

Mr. HumpuHrey. Of course, the Senator does not say that in his amendment. 

Mr. WATKINS. We cannot spell it all out. 

Mr. Humpurey. I think we had better do so. 

Mr. WATKINS. The amendment does say that, in effect. 

Mr. Humpurey. I understand why- the Senator from Kentucky made his 
point. If we are going to cede jurisdiction in a matter of Federal law to a State 
agency, then in the process of ceding jurisdiction, as we write it into a statute, 
we should lay down the mandate that the Federal standards will be used. 

Mr. WATKINS. We have numercus laws on the books, and we would have the 
books so filled with language we would never get anywhere if we had to write 
in all of the decisions made by the courts. It is ordinarily understood that when 
one is construing a Federal law and applying it in any way, one must follow the 
decisions of the Federal courts. When applying State law, one must use the 
decisions of the State courts, insofar as applicable. There would be a difference 
only when the State decisions were held to be unconstitutional. 

Mr. DinKseN. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield to the Senator tr Illinois for a moment, and then I 
shall yield again to the Senator from Minnesota. 

Mr. Humpurey. The Senator has been very considerate 

Mr. DirrKsEN. I am afraid we will get so bogged down concerning standards 
and rules that the poor devil who is the victim of this situation will founder 
before he gets relief. 

The whole situation is quite simplified, as I read the Guss case, the decisions, 
and the Watkins amendment. 

The National Labor Relations Board says, “We decline to take jurisdiction.’ 
The Board says, “We will not.” The court has said in that case, so far as Utah 
is concerned, “You cannot.” 

We are considering the poor devil who is caught in between. The Federal 
Government says, “We will not take jurisdiction.”” The State government says, 
“Under the ruling, we cannot take jurisdiction.” 

What are we going to do about that situation? Are we going to quibble about 
rules, decisions, and standards? 

Has the Senator from Minnesota read the language of the amendment? 

Mr. Humpurey. Yes. I read the language very carefully. I might remark, 
for the benefit of the Senator from Illinois, one does not run from one hot pan to 
another. The Senator says, “If you are getting no relief here, move over into 
this land of chaos and confusion, with 48 separate standards around the country 
as to labor cases.” 

Mr. DirKsEN. Let me continue for a moment, if my friend will permit me. 

Mr. WATKINS. One at atime. Let us get some logic and sense into the debate. 

Mr. DirKSEN. The language of the bill is as follows: 

“Provided, That the Board shall not adopt any rule, regulation, standard, 
rule of decision or policy which is intended or has the necessary tendency or 
effect of precluding the Board from taking appropriate action.” 

What is “appropriate action’? The Board may still say, “We decline to take 
jurisdiction,” either because commerce is not burdened, because there is not 
enough money involved, or enough business involved. Then the poor devil is 
trussed up high and dry on the pikestaff. 

I should like to make one further point. The committee says there will be a 
great deal of difficulty because only 12 States will have adequate State laws. 
So what? There is no uniformity in State laws on many subjects, so there 
will be differences in many cases. I see a great lawyer, the Senator from South 
Carolina [Mr. Thurmond] shaking his head. He is quite right. So we are not 
departing from the situation which exists in many fields. There are no uniform 
laws with respect to highways, weights and standards, and many other things. 
The fact that 12 States are in one category and 36 in another makes no differ- 
ence, for the very good reason that if the Board refuses to take jurisdiction 
the legislatures of the 36 States are still free to act and make it possible to 
get these people out of their difficulty. 

This is an emergent situation. It has been before us for a long time. It was 
recognized in the bill of 1954. It is recognized by the administration. Unless 
we do something adequate, there will be cases in which people will be in diffi- 
culty. There will be no forum in which they can obtain even a hearing of their 
problems. That is why I regard this problem as one of the most important 
before the Congress today. 
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Mr. WarkKINs. It seems to me that what the committee did was a very adroit 
way of saying to the States, “In this field you cannot legislate. Keep out.” 
That would apply to any number of laws which have been enacted by the States. 

Mr. HUMPHREY. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield. 

Mr. HumpuHreyY. Let me say to the Senator from Illinois that his argument 
that the other 36 States could legislate is a truism. I do not doubt that the 
other 36 State legislatures could meet and set up whatever standards might be 
required; but, by the same token, the Congress of the United States could meet 
once. It would not have to have 36 meetings. We shall be able to remedy the 
situation with the amendments which will be offered. 

Mr. DrrKseENn. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield. 

Mr. Dirksen. The simplest answer to the Senator from Minnesota is this: 
In the unemployment compensation bill we provided that the States should move 
in. We were not so squeamish or thin-skinned about involving the unemployed, 
to the extent of hundreds of millions of dollars. Why not do the same thing 
here? Not a session of Congress goes by what we do not say, “This act will be- 
come effective only upon further action by legislatures at the State level.’ That 
is such a common practice that it requires no discussion or argument on my part. 

Mr. WATKINS. Mr. President, I should like to enter into the debate for a 
moment since I have the floor. I enjoy discussions with my colleagues. I point 
out that there are situations in which there is no clear line of demarcation. 
As I remember the facts in the Guss case, it involved both interstate and intra- 
state transactions. Which law is the National Labor Relations Board to enforce 
in cases in which both are involved? Is it to enforce the State laws of Utah, for 
example, in cases involving intrastate affairs, and the Taft-Hartley Act when 
interstate matters are concerned? That is something to think about. 

I do not believe that we have reached the point where we should turn over to 
the National Labor Relations Board 100 percent of the adjudication of disputes 
arising all over the United States, whether they involve interstate or intra- 
state subjects. There are certain fields in which the decision is very close as to 
whether they involve interstate or intrastate. The Taft-Hartley Act wisely pro- 
vided that the Board could cede jurisdiction. 

It is said that we would have to make larger appropriations to provide more 
clerks in the National Labor Relations Board to take care of the situation. 
What the Board should do is to take over to the extent of 100 percent in all 
eases involving Federal questions. I do not see how anyone who is an advocate 
of States’ rights could be opposed to this amendment and in support of the com- 
mittee provision. 

Mr. THURMOND. Mr. President, will the Senator yield ? 

Mr. WATKINS. I yield. 

Mr. THuURMOND. I should like to have the Senator from Minnesota listen to 
what I am about to say because of his particular interest. I wish to read one 
paragraph from the interim report of the Select Committee on Improper Activi- 
ties in the Labor or Management Field, headed by Senator McClellan. 

The report was issued on March 24, 1958. I read from page 452 a paragraph 
which shows the distinct need for the amendment of the Senator from Utah. It 
deals with an entire no man’s land. 

“Testimony before the committee revealed that some employers have had no 
access to either the National Labor Relations Board or any comparable State 
agency. In many instances it was found that the fact that the National Labor 
Relations Board does not take jurisdiction in certain cases, does not automati- 
rally turn over the case to a State board. In the committee’s inquiry into activi- 
ties in the New York area it was shown that exploitation of workers and cir- 
cumvention of legitimate labor organizations Were made possible because em- 
ployers had no recourse to any governmental agency. To solve the no man’s land 
problem, therefore, it is recommended that the NILRB should exercise its juris 
diction to the greatest extent practicable, and, further, that any State or Terri 
tory should be authorized to assume and assert jurisdiction over labor disputes 
over which the Board declines jurisdiction.” 

As I understand the amendment of the Senator from Utah, from a reading of 
it, that is exactly what the amendment would do. 

Mr. WATKINS. We purposely drafted it in language anyone can understand— 
union leaders, State authorities, Federal authorities, as well as Members of the 
Senate. 
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Mr. TuurMonp. It is very simple. It implements the very recommendation 
which was made by the McClellan committee. 

Mr. WATKINS. It is designed for that very purpose; and we thought it would 
meet with unanimous approval. 

Mr. THURMOND. The amendment reads as follows: 

“(c) Nothing in this Act shall be deemed to prevent or bar any agency, or the 
courts, of any State or Territory from assuming and asserting jurisdiction over 
labor disputes over which the Board by rule or otherwise has declined to assert 
jurisdiction.” 

In other words, if the Board asserts jurisdiction, the National Labor Relations 

Soard has control of the situation, and the State agencies do not come into play 
But if the NLRB does not assert jurisdiction, under the provisions of the pending 
amendment the appropriate State agency would. That would till the gap which 
now exists in a no man’s land, where jurisdiction does not seem to reside in 
either a State or Federal agency, when the National Labor Relations Board de- 
clines to take jurisdiction. 

Mr. WATKINS. That is what the amendment is designed to do. I thank the 
Senator. 

Mr. Coorer. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield. 

Mr. Cooper. I wished to address my remarks to the Senator from Illinois [ Mr. 
Dirksen], but he has left the Chamber. He probably did not hear the first 
statement I made on this question. As I stated, there is a practical situation 
in which persons, individuals, or unions are denied access to the courts. 

I do not believe that is a good situation. I hope it can be remedied. What I 
tried to point out was that there are some problems involved in the amendment 
which is being offered which ought to be considered. I say respectfully that my 
friend from Illinois glossed over those items. This is a situation on which the 
Supreme Court has passed. I do not know what my friend from South Carolina 
would say about it. However, the Supreme Court has held, first, that the Taft- 
Hartley Act gave complete jurisdiction to the Federal Government in all labor 
dispute cases arising under the Taft-Hartley Act affecting interstate commerce. 

Mr. HumMpureey. That is all we are talking about. 

Mr. Cooprr. That is all we are talking about. The courts have further held 
that in the interpretation of these cases, there must be uniformity. Even under 
the section of the Taft-Hartley law which authorizes the Federal Government to 
cede some of these cases to State agencies, the State agencies must follow Federal 
standards. 

The point I make is—and I repeat it—the Taft-Hartley Act does call for 
uniformity. 

I do not see how we can have cases decided one way in one State and decided 
another way in another State, particularly in connection with an industry which 
does business in interstate commerce. 

Let us suppose that an industry does business in the State of the Senator 
from Utah and in my State, and in every State between Kentucky and Utah, and 
each State court decided differently. I do not believe that would be a desirable 
situation. What I am saying is that if the amendment is to be adopted it ought 
to provide that in cases which affect interstate commerce—and that is all we 
are talking about—the courts or agencies of the State shall be bound by the 
rulings and decisions of what the NLRB and the Supreme Court under the Taft- 
Hartley Act have held. The language ought to be drawn to cover that situation. 
Iam now merely giving my view. 

Mr. WATKINS. The Senator is a lawyer and a former judge. It is a principle 
which has been accepted by the courts throughout the United States for many 
years that when a Federal law is being construed, either by State courts or by 
Federal courts, the courts follow the rules and standards of the Federal decisions 
interpreting that law. Is that not correct? 

Mr. Cooper. I do not agree wholly with the Senator. The Federal courts must 
follow State law in some cases. 

Mr. WATKINS. Where the case concerns intrastate matters; yes. 

Mr. Cooper. If the Senator will study the case of Guss v. The Utah Labor Board, 
he will find that the question of uniformity was raised in that case. The record 
shows that the National Labor Relations Board filed a brief, and even the Board 
could not agree as to whether State standards would be followed or whether 
Federal standards would be followed. 

Mr. WATKINS. The Senator, I assume, understands why that was true in that 
case. It was because it involved both Federal and State law. 
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Mr. Cooper. No; they were dealing simply with the cases which affected inter- 
state commerce. This amendment is notclear. A reading of the Supreme Court’s 
decision so indicates. The question of standards will be left hanging in the air. 

Mr. Atiorr. Mr. President, will the Senator yield? 

Mr. Cooper. It is not a simple matter to dash off the way my friend from Illinois 
dashed off. The question of uniformity of decisions affects unions and individuals 
throughout the land. 

Mr. Atiorr. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield. 

Mr. Atvorr. I should like to address my remarks primarily to the Senator from 
Kentucky (Mr. Cooper) and the Senator from Minnesota (Mr. Humphrey), who 
commented on this subject. I believe that a great portion of what they have 
said must be taken under careful consideration. I should like to point out that 
in 1954 the President said : 

“Where the National Labor Relations Board has refused to assert jurisdic- 
tion on the ground that it would not effectuate the policies of the act for it to do 
so, it should be made clear by legislation that the States are free to act. 

“Since I understand that your committee will report shortly on various amend- 
ments to the Taft-Hartley Act, I thought that you would like to have this progress 
report.” 

First of all, knowing the Senator from Utah as I do, and knowing how metic- 
ulous he is, probably more than any other Senator—— 

Mr. WATKINS. Well 

Mr. Attorr. I am happy to pay this tribute to the Senator. He is one of the 
most meticulous and studious men in the Senate, and he has given a great deal 
of study to this subject. I am sure he has given consideration to it and feels 
that the reply he has given to the Senator from Kentucky is true and that the 
State courts will adequately assume jurisdiction and interpret in a correct way 
the matters and items that come before them, and I, too, feel that they will. 

However, this leads up to the real point in issue. The Senator from Kentucky 
has raised this question, and Senators may put as little emphasis on it as they 
wish. Even considering it in its direct implications, | do not believe the State 
courts are irresponsible. But even assuming that they are, that does not pose 
a problem which will compare in the slightest degree with that which will be 
faced by us if the bill is passed as it is. In the bill we leave a complete jungle. 

Let us be specific. Corporation A can appeal to the National Labor Relations 
Board and have the National Labor Relations Board assume jurisdiction of its 
case this week. Corporation B can come to the National Labor Relations Board 
next week on a case which is on all fours with the case of Corporation A this 
week, and be denied jurisdiction. That is so because the bill does not prescribe 
any regulations. What is the result? I see sitting around me on the tloor of 
the Senate many able and capable lawyers who have had much more experience 
and many more years at the bar than I have had. What is the result? The 
result is that which is most feared by a lawyer when talking with his client 
and trying to advise his client—and labor unions and employers are going to 
lawyers for advice. When they go to them for advice, their lawyer will have 
to tell them, “There are no regulations or standards. The NLRB is forbidden 
to prescribe standards. Even though last week Corporation A got before the 
NLRB, I cannot assure you that this week you will get to the NLRB, even 
though your case is on all fours with the other case.” 

This is one of the greatest hazards we could possibly face in this area, be- 
cause we will remove even what certainty there is now. We will have a con- 
fusing jungle. 

Mr. Case of New Jersey. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield. 

Mr. Case of New Jersey. I believe that all of us share at some time the 
concern to make the act definite and to let everyone know—even lawyers, so 
that they can advise their clients for a fee—what the rights of the people are, 
and what remedies exist. I wish to be certain that no action of mine will make 
things worse or less certain. However, I believe that there is involved not only 
the question of what statutes shall apply—and of course in cases affecting inter- 
State commerce, I am sure all of us agree that the Taft-Hartley Act provisions 
are binding and apply no matter which court enforces them—but there is 
also 

Mr. WATKINS. We have accepted that as a matter of law. 

Mr. Case of New Jersey. Yes. In addition to that, we have the question of 
the machinery which is provided for the enforcement and the implementation 
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of these procedures. It was the action of Congress which created the National 
Labor Relations Board, and its branches throughout the country, and the 
Office of the General Counsel, which, in a way, made it unnecessary to go to 
court; and there were prescribed the standards, and rights, and obligations 
under which the act should be enforced. 

I think that is the reason, although I was not here during its development, 
why the act itself requires that the cession of jurisdiction be made in certain 
cases by agreements with State agencies. It is in order to preserve not only 
the standards and rules of law, but also to preserve effective and adequate com- 
parable governmental machinery. I do not think we should lightly take action 
here which would abolish that principle. I would be inclined at the moment 
to support a resolution on this issue, along the lines which I understand the 
Senator from New York (Mr. Ives) is now considering, to make it clearer that 
the Board must take jurisdiction in all cases affecting commerce, unless, as I 
understand, the Board is able to make agreements with State agencies which 
will provide comparable relief in all respects, both to employers and employees. 

Mr. Ives. Mr. President, will the Senator from Utah yield, so that I may make 
a point clear? 

Mr. WATKINS. I wanted to make a statement at this point. 

Mr. Ives. I will have more to say about this in my own right. 

Mr. WATKINS. If the Senator wishes to comment on what was said by the 
New Jersey, I vield. 

Mr. Ives. No; I will take the floor in my own right later. 

Mr. WATKINS. I shall be glad to yield to enable the Senator to make his com- 
ment. 

Mr. Ives. No; it will take some time to make my comments. 

Mr. Case of New Jersey. Mr. President, will the Senator yield? 

Mr. WarkKins. First let me make a statement, before I yield to the Senator 
from New Jersey. 

The amount involved in the Guss ease, State-wise, was about $152,025. From 
sources outside the State, Stainless Steel involved a little less than $50,000. 
Finished products were shipped to the Air Force at Wright-Patterson Field, 
Dayton, Ohio, and other Air Force bases, both inside and outside the > te¢ All 
the other activities of the Gauss business were in the State. 

I can understand very readily why, as a matter of policy the Federal Board 
should not, probably, step into cases of that kind. They should have ceded jur- 
isdiction to the State, but they did not. A case of that kind involved a great 
deal more of Utah law than of Federal law. 

Mr. Case of New Jersey. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield. 

Mr. Case of New Jersey. This raises the point quite sharply and properly. 
I do not think that a very slight amount of business done in interstate commerce 
should result in depriving the employees or the employers in a given business 
of Federal standards and Federa! machinery, or machinery comparable to it. 
I really feel very strongly about that. I suspect that the people who are inter- 
ested in the matter are not so much the people of States Jike Utah, which has, 
as I understand, very good labor-relations machinery, or New York, or my own 
State, which have laws of their own; but, rather, it is the desire of people in 
many other places where the protection for both management and labor in such 
matters is not adequate to maintain what supposed advantage exists. For that 
reason, really, I have no sympathy with the argument that simply because a 
slight amount of business is in interstate commerce the State should apply 
its law which is different from the Federal law, or employ its machinery which 
is not adequate or equivalent to the machinery provided by the Labor-Management 
Act. 

Mr. WATKINS. In this case the State did not try to grab the case. The State 
came into the situation only when the National Labor Relations Board failed 
to do anything. The Board actually declined to take action 

Mr. Case of New Jersey. I do not think they should have. 

Mr. WATKINS. Under the circumstances, I think we must be reasonable. I 
am not ready to turn over every operation in the State to the Federal Government, 
even if it involves a $5,000 as against a $1-million operation. I think that is 
getting to the point of being ridiculous. If that is what Congress wants to do, 
I register my emphatic opposition to such a policy. 

Mr. CAsE of South Dakota. Mr. President, will the Senator yield? 
Mr. WATKINS. I yield. 
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Mr. Case of South Dakota. I am inclined to support the amendment of the 
Senator from Utah for two reasons: First, it seems to me that the reason which 
the Chairman of the NLRB gave for the declining to take jurisdiction of a 
number of cases was the reduction in the force allotted to the Board. At 
page 810 of the hearings is a table submitted by the NLRB, giving the averag 
employment and appropriations for the past 10 years. 

In 1949, the NLRB had 1,698 employees. That was within 2 of 1,700. 

For 1959, under the Budget estimate, the Board will have only 1,182 em- 
ployees. If Senators will consult the table, they will note that there has been 
an almost constant decline in the number of employees for the past 10 years. 
The decline from 1,698 to 1,182 is a drop of more than 500 employees, or a drop 
of one-third. In other words, the NLRB has now only two-thirds the personnel 
it had 10 vears ago. 

Judge Leedom, in response to interrogations made of him at the time, pointed 
out that the fewer number of employees, the reduction in personnel by one-third 
made it incumbent upon the Board to draw some lines as to the cases which 
the Board would hear, or as to which they would accept jurisdiction. 

So, first, if Congress is insistent upon reducing the appropriations for NLRB, 
which has resulted in a drop of one-third in the personnel over a period of 
10 years, it must recognize that the Board almost has to have some guidelines 
as to the cases of which it will accept jurisdiction. 

Consequently, I hesitate to approve the language which is provided in the bill, 
to the effect that the Board may not adopt any rule which is intended or has 
the necessary effect of precluding the Board from taking the necessary action 
in cases. In other words, if such language as that is adopted, how will the 
Board be able to determine which cases it will hear, if its personnel has been 
reduced by one-third in 10 years? 

The second reason why I am inclined to support the amendment offered by 
the Senator from Utah is that even the language of the bill, it seems to me, 
begs the question, because after prescribing that the Board shall not adopt any 
rule, and so forth, it reads: “‘When such action is necessary to safeguard 
the rights of the employees and the rights of the employers.” 

Who is to determine when such action is necessary? When we say that the 
Board may not do so when such action is necessary, who is to determine when 
such actions is necessary, other than the Board itself, unless a litigant goes to 
court and persuades the court to determine whether action is necessary ? 

It seems to me that the language of the bill would be unfortunate, even if it 
did what it apparently intends to do, That is my second reason for preferring 
the language suggested by the Senator from Utah. It would eliminate some of 
the “no-man’s land’ and would make it possible for the employers or the em- 
ployees to seek relief before a State agency, if such an agency existed. 

Mr. WATKINS. Would not the Senator from South Dakota agree with me that 
if the Board accepted cases involving amounts as small as $5,000 or $50,000, 
it would be so loaded down with proceedings of this type all over the land that 
it would be unable to function, even if it doubled its forces? It is now in a field 
where the sums are so small, and where the State interests are so much greater. 

Mr. Case of South Dakota. I do not have the information which would enable 
me to pass upon where the dividing line should be. I think perhaps the line should 
be drawn so that the Board itself would have some authority. I think the Board 
should not be stripped of authority to fix the dividing line if the personnel is 
inadequ ite to handle the total amount of work. 

Mr. WarkKINs. My philosophy dictates to me that in small matters, at least, 
the States should have the right and power to take jurisdiction. They should 
cooperate. Then we can have the law enforced, and stop denying to the people 
their rights in the courts. 

Mr. Case of South Dakota. In order words, they will not be forbidden by this 
act. It will be provided that nothing in the act shall preclude State agencies 
from acting when the National Labor Relations Board has declined to act. 

Mr. THurMonp. Mr. President, will the Senator yield ? 

Mr. WATKINS. I yield. 

Mr. THURMOND. Was it not the intent of Congress, when the Taft-Hartley law 
was passed, to convey certain powers to the Federal Govetnment, but not to 
preempt the entire field for the Federal Government? 

Mr. WaTkKINS. I think that was clear. 

Mr. Tuurmonpb. But the Supreme Court later held that the Taft-Hartley Act 
did preempt the field. Since then, decisions have been handed down to the effect 
that the Federal Government has the entire jurisdiction. Yet the Federal agency 
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which is administering the Taft-Hartley Act exercises jurisdiction only in certain 
areas, and leaves blank any action in other areas. It stands to reason that the 
States, under the Supreme Court decisions, do not have the power to step in and 
take action. 

Mr. WaTKINS. Let me eall attention to the fact that in the Guss case the 
Supreme Court invited the Congress to step in and give the States jurisdiction. 

Mr. THURMOND. Is not an amendment to the act essential, in order to give the 
States authority to step into this no man’s land and act when the agency em- 
powered by the Federal Government to administer the act fails to do so? 

Mr. WATKINS. Yes, When it declines to act. 

Mr. GOLDWATER. Mr. President, will the Senator from Utah yield to me? 

Mr. WATKINS. I yield. 

Mr. GoLpwWATER. I appreciate the courtesy of the Senator from Utah in yield 
ing to me. I hold in my hand a compilation of State laws which apply in this 
field, and I believe the compilation is of value in connection with this point. 

During the hearings, when I, as a layman, raised the question of the no man’s 
land, I was confronted with the argument which we have heard here today: 
namely, that only 12 States have laws of this kind. From that statement one 
might gather that the other 36 States have never enacted any laws in the labor 
field 

I should like to say—if I may have the indulgence of the Senator from Utah 
that the following States, for example, have on their books laws in the field of 
arbitration: Arkansas, California, Colorado, Connecticut, Delaware, Florida, 
Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Maine Massachu 
setts, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hamp- 
shire, New Jersey, New Mexico, New York, North Carolina, North Dakota, Ohio, 
Pennsylvania., Rhode Island, South Carolina, Tennessee, Texas, Utah, Vermont, 
West Virginia, Wisconsin, and Wyoming. 

I may say that every State in the Union and, so far as I can ascertain, also 
all the Territories have, not only one law, but several laws in this field; and some 
States have voluminous laws on the subject of labor. 

I wonder whether the Senator from Utah would be willing to have the list 
which I hold in my hand, which is entitled “Cumulative List of Major Laws and 
Regulations,’ and comes from the Commercial Clearing House, printed at this 
point in the Record. 

Mr. WATKINS. I shall be glad to have that done. Mr. President, I ask unani- 
mous consent for that purpose. 

The PresipING Orricer. Is there objection ? 

There being no objection, the list was ordered to be printed in the Record, 
as follows: 


“CUMULATIVE LIST OF MAJsJor LAWS AND REGULATIONS 








*(Eprror’s Nore.—Following is a State-by-State list of the major labor-man- 
agement relations and employment regulation statutes and regulations appear- 
ing in this binder. The laws are arranged alphabetically by State or Territory, 
and in each case the page on which the text begins is set out opposite the title 
of the law. For page references to other laws, see the tables of contents appear- 
ing at the beginning of each State or territorial unit.) 
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Collective bargaining agreement: Enforcement. _________~ 
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Jurisdictional Strikes Act___ 


“COLORADO 
Anti-Discrimination Act 
Arbitration: 
Civil procedure 
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Arbitration Act: General ‘ 

Fair Employment Practices Act 
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Arbitration and award 
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Arbitration Act: General 
Public utility arbitration law 
Right-to-work amendment 
Union regulation law 
Union welfare funds 
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Arbitration statute: Common law arbitration and award 
Arbitration statute: Statutory arbitration and award 
Picketing Act 

Right-to-work law 

Strike regulation law 


“HAWAII 

Employment Relations Act 

Employment relations boards: Rules and regulations 
Interference with employment 
Picketing of residence or dwelling 
Public Utility Labor Act of 1949 
Stevedoring industry : Emergency seizure 
Strikes against government 
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Anti-Injunction Act 
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Injunctions in labor disputes 
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“INDIANA 


Anti-Injunction Act .....-._-.--~.- ssdieaaieialiin chaise sali lib St csi tase todd 24:171 
Arbitration Act: General____---~-- a a a a Eas etre, 24: 155 
Fair Employment Practices Act__- i : nad 24: 115 
Public utility disputes: Compulsory arbitration______- aie ate 24: 158 
“IOWA 
Antidiscrimination policy 25: 115 
Arbitration boards for labor cases ha sel Sisncine 25: 145 | 
Boycotts and jurisdictional strikes 25: 105 
Arbitration Act _- : ait eg ee 
Right-to-Work Act __---- . 7 : - 20 : 195 


“KANSAS 
meee ee coe 26 : 201 


f+ er 
6: 265 


Anti-Discrimination Act asa 
Anti-Injunction Act hie tse : : ; 
Arbitration Act teanan eis ; 7 26: 251 
Arbitration and mediation: Compulsory ' ; ; 26 : 245 
Labor Relations Act of 1941 bho ie ; 26 : 215 
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Mr. GoLpwATErR. Mr. President, during the hearings, it was argued that only 12 
States handle this problem. 

Let me say that I have perfect confidence in the ability of the State courts to 
handle these matters; and from experience in Arizona, I can say—and my col- 
league, the Senator from Utah, knows that Arizona, which is a neighbor of his 
State of Utah, is a large State, although it has a small population—that in my 
State there are many small businesses, and I know that many businesses have 
been drastically hurt by their inability to obtain action of this sort. 

So I am not impressed by the provision of the Kennedy bill which would turn 
over this matter to the Federal Government because we have had from the Na- 
tional Labor Relations Board testimony that it cannot handle any more cases. 

As to the point that additional funds will be required in order to enable tne 
Board to handle more cases, the question is merely whether the additional funds 
to be provided should be $1 million or $2 million or $8 million, for instance. I 
venture the assertion that in the next few years many American people and 
many American firms will suffer because of a lack of proper attention to this field. 

Mr. WATKINS. In fact, only recently a delegation of businessmen from Illinois— 
a large State, populationwise—called on me and said they were in desperate 
straits because of their failure to obtain action by an agency with jurisdiction in 
this field. In other words, by reason of the failure of the National Labor Re- 
lations Board to act, they were unable to obtain relief; and they hoped that some 
agency would have jurisdiction. 

I believe that should be done. I believe that in small matters, usually intra- 
state matters, jurisdiction should be vested in the State courts, which are closer 
to the areas involved ; and we have found it much more satisfactory and much bet- 
ter to have such matters handled at the grassroots, rather than from the top. 
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Mr. GotpwaTerR. In the McClellan committee, the evidence adduced during 1 
year induced us to propose legislation which would cover this specific field. Al- 
though I cannot speak for the distinguished chairman of the committee. I be 
lieve that the evidence adduced there shows that the States, not the Federal 
Government, should have this power. 

Mr. KenNeEpy. Mr. President, will the Senator from Utah yield to me? 

Mr. WATKINS. I yield. 

Mr. KENNEDY. It seems to me that when the Senator from Colorado [Mr. Al- 
lott] talked about the situation of A and B, and said that at the present time 
the case of A is subject to such jurisdiction, but the case of B is not 

Mr. Autuortr. No, Mr. President ; I did not say that. 

Mr. KENNEDY. Did not the Senator from Colorado say that such cases would 
be under the jurisdiction and standards of the court? 

Mr. Attotr. No; fhat was not the illustration I used. 

I said that under the pending bill, the case of A might receive consideration, 
whereas if next week a case involving B arose, it might not receive considera- 
tion. 

Mr. KENNEDY. Mr. President, I believe that is an important point, and I wish 
to answer it. 

It seems to me that John Morley has said that politics is a field where action 
is one long second best, and where the choice constantly lies between two 
blunders. 

It seems to me that the solution proposed by means of the bill is not a partic- 
ularly happy one, because it can still be shot full of holes. 

3ut let us consider the solution the Senator from Utah is suggesting. In 39 
States, where there is no State act which bears any relationship to the Taft- 
Hartley Act, what kind of treatment would A or B or C get? 

Mr. WATKINS. I have answered that point. 

Mr. KENNEDY. Will the Senator from Utah answer it again, please? I am not 
sure what his answer was. 

Mr. WATKINS. Yes. In the State courts, and I have some knowledge of them, 
because I was once a presiding judge in a State court—the courts follow the 
practice of interpreting Federal laws according to the decisions of the Federal 
courts; that is the universal rule. 

Mr. KENNEDY. I would have no objection to having the State courts have juris- 
diction in cases in which the National Labor Relations Board ceded jurisdiction, 
if the State courts would apply the provisions of the National Labor Relations 
Act. But that is not the case. For instance, in New York, the State courts 
would subject the employers and the employees to the closed shop, which is not 
a policy of the National Labor Relations Act. 

Mr. WaTKINS. But in this case we are referring strictly to Federal matters. 
The Senator from Kentucky (Mr. Cooper) has pointed out that these matters 
affect interstate commerce, and thus require a Federal act. In such cases, 
of course, the Federal act or Federal law must be followed. 

Mr. KENNEDY. But we are discussing the jurisdiction of the National Labor 
Relations Board. No one has challenged the jurisdiction of the National Labor 
Relation’s Board over these matters. Instead, we are speaking of the failure of 
the Board to assert its jurisdiction over Federal areas. So this question is not 
one of States rights. 

Mr. WATKINS. It is in part. 

Mr. KENNEDY. How? 

Mr. WaTKINS. Because, although one of the firms to which reference has been 
made does much of its business outside the State in which it is located, on the 
other hand, much of its business is intrastate. 

Mr. KeNNeEpDy. Then do I correctly understand that the Senator from Utah 
wants to rewrite the Taft-Hartley Act? 

Mr. WATKINS. No. 

Mr. KENNEDY. The Supreme Court has held that the National Labor Rela- 
tions Board has the right to assume jurisdiction. However, the Board does 
not do so in many of these cases because it holds that a certain number of them 
do not affect interstate commerce sufficiently to warrant jurisdiction by the 
Board. 

I believe a much sounder way to proceed is to require the National Labor 
Relations Board to meet its responsibilities. That is what we are attempting 
to do by means of this measure, rather than to have the Board turn over its 
responsibility to the 48 States, all of which have different laws: and 39 of them 
do not even have laws comparable to the National Labor Relations Act. 
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Mr. WATKINS. Actually, the Senator from Massachusetts would give the 
Board an impossible job. 

Mr. KENNEDY. No; the Senator from Utah would, by means of his amendment, 
give them an impossible job, because the State laws do not provide sufficient 
machinery. 

Mr. Watkins. No, Mr. President, the State laws can help in these cases. 

Mr. KENNEDY. In how many States? 

Mr. WATKINS. Probably all of them have some sort of labor laws. The Sen- 
ator from Massachusetts heard the Senator from Arizona [Mr. Goldwater] say 
that all the States have such laws. 

Mr. KENNepDy. I do not regard the Senator from Arizona as the final authority 
on this matter. It is my information that only 12 States have acts dealing 
with collective bargaining, unfair labor practices, and such matters. 

Several Senators addresed the Chair. 

Mr. WATKINS. I must yield in the order in which Senators asked me to yield. 
Let me yield first to the Senator from Colorado. 

Mr. Au.totrr. The Senator from Minnesota really asked the Senator to yield 
before I did, but the statement I desire to make applies now. The most in- 
teresting thing about the discussion of the Senator from Massachusetts is this: 
The National Labor Relations Board refused to take jurisdiction in the Guss 
ease for a very peculiar reason. If there is any reason for denying juris- 
diction of State courts where the Board refuses to take jurisdiction, after one 
reads the reasons for the Board’s refusing to take jurisdiction, I would like to 
know what that reason is. I read from page 5, volume 353, of the United States 
Reports, 1956: 

“The Board’s Acting Regional Director declined to issue a complaint. He 
wrote on July 21: 

“‘Purther proceedings are not warranted, inasmuch as the operations of the 
company involved are predominantly local in character, and it does not appear 
that it would effectuate the policies of the act to exercise jurisdiction.’ ” 

This in spite of the fact that the company was engaged in interstate commerce. 
The National Labor Relations Board had held an election. There was no question 
that the company was engaged in interstate commerce. Yet the reason given for 
refusal to take jurisdiction was that the operations of the company involved were 
predominantly local in character. 

If the Board can refuse to accept jurisdiction on such grounds as that, then 
there is certainly nothing wrong in handing over to State courts jurisdiction in 
such cases. 

Mr. WATKINS. I may add that there is nothing in the committee amendment 
which will take care of that situation. It is still left to the decision of the 
National Labor Relations Board in each case. The Board can set up any stand- 
ards it wishes, but it must make a decision in each individual case. 

Mr. Humpnrey. Mr. President, will the Senator yield? 

Mr. WaTKIns. I yield. 

Mr. HumpnHrey. First I wish to thank the Senator from Utah for his custom- 
ary patience in these matters. This has been a helpful and informative discus- 
sion, but there are a few points which need to be pinned down beyond a shadow 
of a doubt. 

The Senator from Massachusetts said, in concise language, and perhaps it 
needs reiteration, that we are talking about nothing else except a case in which 
there is Federal law and in which a Federal agency has jurisdiction, according 
to Supreme Court decision. We are not talking about law or rights or privileges 
or duties that lie within the area of a State. This is determined by law and by 
court. 

The next point I wish to make is that we are talking about the present opera- 
tions of the National Labor Relations Board. I am perfectly willing to concede 
it is not doing a very good job. But it could do a good job. The law permits it 
to do a good job. The Board is authorized by the Taft-Hartley Act to take 
jurisdiction in the cases for which the law has been written. What we are 
saying is that the National Labor Relations Board under the present adminis- 
tration and under present operations is not doing well. I agree. It ought to do 
much better. But we should not compound one mistake by adding another. 

What has been proposed here is quite interesting. The Senator from South 
Dakota (Mr. Case) reminds us that one reason why the National Labor Relations 
soard is not doing too well is that Congress cut off one-third of the Board's 
personnel by monetary limitation. This undoubtedly has compelled the General 
Counse! to issue rules to limit jurisdiction and refuse to take certain jurisdiction. 
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Now there is offered an amendment by the Senator from Utah which provides 
that whenever the Board does not take jurisdiction, it can put all these cases, 
which should be under Federal law and in Federal courts and in Federal agencies, 
into the 48 States, each and every one of which has separate standards. 

Mr. WATKINS. Just a moment. That is not what the amendment means, It 
says when the Board declines. 

Mr. HumpuHrey. I am coming to that point. All that has to be done to really 
cut off more jurisdiction of the National Labor Relations Board is to cut more 
appropriations next. year, so more cases will go back to the States—cases over 
which Federal law is supposed to be controlling. Forty-eight States and their 
agencies will take those cases over. The year after that more appropriations 
could be cut, and the Board would be unable to take jurisdiction to an even 
greater extent, because it would not have the manpower. Therefore, additional 
cases could be sent to the State agencies. 

I ask the Senator not to misunderstand me. There undoubtedly are many 
States that can handle these cases. I am not arguing what I am sure is the 
real desire of the Senator from Utah: namely, that when there is a legitimate 
case Which cannot be handled at the Federal level, it should be handled at the 
State level. 

We have compounded the error by saying the jurisdiction of the National Labor 
Relations Board is needed. We have asked the National Labor Relations Board 
to enforce the Taft-Hartley law. We say we want the Board to point out the 
cases of which it will not take jurisdiction and cede jurisdiction over them to the 
States, which are not prepared to handle them. It is like examining a sick patient 
and discovering that he has a very serious disease, but because appropriations 
for the hospital have been reduced and the patient cannot be taken care of, he 
is asked to stand outside in the wind and the cold and the rain and told to take 
10 deep breaths and, somehow or other, he will get relief. 

I believe the Kennedy bill tries to meet the situation honestly and correctly. 
That was taken care of in the report and in the statutory language. The report 
reads, “under section 602”: 

“This amends the rulemaking authority of the NLRB so as to prevent the 
Board from declining to exercise its full jurisdiction, and thereby rendering 
employees, unions, and employers subject to the act remediless.”’ 

In other words, the purpose of the language in the Kennedy bill is to give the 
Board a mandate to utilize and exercise its jurisdiction and to deny the Board 
any excuse, by rule or regulation, for limiting or denying its jurisdiction. Then 
the committee recommends adequate funds to get the job done 

I heard the Senator from Arizona (Mr. Goldwater) say the States have some 
labor laws. He cited laws of arbitration. That does not answer the problem. 
There may be laws dealing with representation, unfair labor practices, and cases 
in which injunctive remedies may apply. It cannot be stated that merely because 
a State has some labor laws it is capable of meeting problems which are within 
the jurisdiction of Federal law. That is what we are talking about. We are 
talking about cases to which Federal law applies theoretically, and to which the 
jurisdiction of the NLRB applies theoretically, but does not apply realistically. 
It is said that the remedy in such cases should be placed in the hands of the 
States. 

Unless there are uniform standards for all cases, unless there are State agencies 
which are equipped with a mandatory background, experience, and uniformity 
of standards to handle cases, as the Senator from Colorado has stated, in one 
case Company A will get one ruling in Michigan, Company B will get another 
ruling in Wisconsin, Company C will get a third ruling in Minnesota. We in 
Minnesota do not happen to have an agency that handles such laws. Is this fair 
toa company? There will be instances where companies will appeal, under this 
kind of amendment, to an agency in a State which has no statutory law, so that 
the case will come under the common law. The common law protects the em- 
ployer and the property right but gives very little protection to the right of the 
union or of employees to organize and have representation. 

I have mentioned some of the problems involved. I think the Senator from 
Kentucky (Mr. Cooper) put his finger on the problem at the beginning of the 
argument. The Senator said he was not opposed to closing the so-called gap. 
I think I interpret correctly the remarks of the Senator. He recognized the 
problem in the committee. He recognizes the problem now, as does the Senator 
from Massachusetts. But the Senator does not feel, when we have 1 problem, 
we should compound it by adding 3 more. What the Senator is attempting to do 
is find language which will close the gap and at the same time put the money and 
manpower on the line to permit the Federal law to be enforced. 
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I thank the Senator for his courtesy and patience. 

Mr. WATKINS. I thank the Senator very much for all of his comments. They 
are very interesting. 

I point out, however, that, in my opinion, it was a very wise and sound decision 
of the National Labor Relations Board not to take jurisdiction in the Guss case, 
because there was some $50,000 involved in 2 or 3 transactions outside the State, 
with the majority of the business of the company being done within the State of 
Utah. That was an intrastate case, really. That is the situation we are trying 
to clear up. 

The National Labor Relations Board would be loaded down with an impossible 
task if it tried to consider all the cases. The Board would become so big and 
cumbersome it could not operate if it had to consider every dispute between 
management and labor throughout the United States and had to take jurisdic- 
tion simply because some interstate commerce was involved in the operation 
of these companies or industries. 

Somewhere along the line we have to recognize the States. The States have 
to have something to say. The States will have machinery, if they do not have 
it already. We should not deny the right to the States which already have the 
machinery—and there are 12 of them—to operate in this fleld, in considering 
cases of this kind. Apparently that is the only kind of case involved. 

Mr. SymInaton. Mr. President, will the able Senator yield? 

Mr. Warkins. I yield. I should like to close my remarks in a moment. I 
have been on my feet for more than 2% hours. 

Mr. Symineron. I should like to ask a question or two. Is this not a prob- 
lem which arises as a result of either inefficiency at the National Labor Rela- 
tions Board, or lack of adequate funds needed to operate the agency in accord- 
ance with the law? 

Mr. WATKINS. I cannot agree at all with what the Senator is suggesting. 
The employees of the National Labor Relations Board are human, as all of 
us are. We are not too adequate in the Senate. Those men are as human as 
we are. 

As a matter of fact, it would be a tremendous task if we were to ask those 
men to enter a field so all-encompassing as, say, the Guss case. There are 
a great number of such cases. The National Labor Relations Board would need 
so many examiners to handle so many of these cases, which would come pouring 
in, it would be almost impossible for any organization to take care of them. 

I do not think it is a matter of inefficiency. The job is tremendous. That 
is why I believe those who insist upon more and more Federal activity and the 
taking over of more and more of the functions of the States are on the wrong 
track entirely. When such persons say this situation is the result of inefficiency, 
and that the task is one anybody can do, if given enough money, that simply is 
not the answer. 

Mr. SYMINGTON. Will the able Senator yield further? 

Mr. WATKINS. I yield. 

Mr. SymrineTon. If the Board is given enough money to properly handle 
the job as outlined in the legislation which has passed the Congress, it would 
not be necessary to adopt this amendment, would it? 

Mr. WATKINS. I think, as a matter of fact, the Board should not assume 
that much. Of course, something in addition to money is needed in a case of 
that kind. Money will not do the entire job. 

Mr. Cooper. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield. 

Mr. Cooper. I attended the hearings. The counsel for the NLRB testified as to 
this matter. I will try to clear up the record a bit. 

It was evident from the record as to the work of the NLRB that the Board 
has done effective and efficient work. The employees of that organization have 
worked hard. The National Labor Relations Board has done a good job. 

The counsel was closely questioned by both the Senator from New York (Mr. 
Ives) and the Senator from Oregon (Mr. Morse). Records were put in the hear- 
ing transcript to show the Board had done an effective job. 

The counsel did say the National Labor Relations Board did not have enough 
money and that, if given $3 million more, the Board could handle an additional 
caseload equal to 20 percent of the present caseload. But the counsel said, “Even 
if we get the $83 million we will not be able to handle the entire caseload.” 

I think in all honesty it ought to be said there might be a point, if there were 
available X million dollars, when the Board could handle every case, but that 
situation does not exist today. 
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Mr. WarkKins. As a matter of fact, we would have to have a vast Federal 
machinery so large and so cumbersome it would be almost impossible to operate, 
to get down to all of those transactions. There are literally hundreds and hun- 
dreds of millions of transactions. It was said in the debate at one time, in 
considering whether to tax all transactions, that they run into the biliions. 

If the case has a little Federal activity connected with it, the argument made 
today is that it ought to be under the direction of the National Labor Relations 
Board. That is not sound sense. We have to be practical in this matter. 

Mr. SyMiInGctTon. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield. 

Mr. Syminetron. I think I have had almost as much experience with labor 
negotiations as any Member of this body. 

If I correctly understand the distinguished Senator from Utah—and there is 
nobody in the Senate for whom I have more respect—in effect the Senator says 
the National Labor Relations Board is not capable of enforcing the law. As a 
result, if the amendment is adopted it will be possible to do something which 
I personally think very dangerous; namely, offer special incentives to industry 
from a particular State because that State can make it possible for industry to 
pay employees less than necessary in other States. 

Mr. WATKINS. I will say to my dear friend, that is not the purpose of the 
amendment. Any action which is taken with respect to the Federal law would 
have to be based upon the Federal standards. It would be the State law, but 
it would be interpreted on that basis, statewide. 

Mr. SYMINGTON. It would not be on the basis of a Federal standard would it, 
if it were an intrastate operation? 

Mr. WATKINS. Let us consider the Guss case. There were two transactions 
outside the State, amounting to about $50,000, and the transactions within the 
State amounted to more than $150,000. That was largely an intrastate operation. 

Are we going to ask the Federal Government to operate only on the Federal 
side, while we have the State board come in on the other side? Is that the idea? 
That would call for much duplication. 

Mr. SYMINGTON. Mr. President, I am sorry to tell my friend I do not know 
all the details of the Guss case. 

Mr. WatTKINs. That is the situation we are talking about. It is really a “no 
man’s land” area. 

Mr. SymIneton. I am afraid if we pass a law which makes it possible for 
one State to offer industry a more favorable labor situation than another State 
can offer, this with the premise that the National Labor Relations Board cannot 
do its assigned job, we shall get into the same type and character of situation 
I have heard many Senators object to many times on this floor. For example, 
as to whether a particular power situation in a particular locality gives advan- 
tages, by law, which do not seem fair to other States, is a matter often discussed 
on this floor. 

Mr. WATKINS. If a Federal law is involved and the States have anything 
to do with the matter, the States will have to enforce the Federal law according 
to the standards. There is concurrent jurisdiction in many areas, between 
the States and the Federal Government. That is not a new idea. There are 
certain persons who want to turn everything which has anything to do with 
labor over to the Federal Government, whether intrastate or interstate. When 
we have the two areas, there is no reason on earth why the State agencies cannot 
operate in that field and why we could not cede jurisdiction to the States. 

Mr. Symincton. Mr. President, I make this observation to my distinguished 
friend: Just because one wants to have administration of the law through the 
National Labor Relations Board in accordance with legislation passed by the 
Congress, one should not be accused of wanting to see the Federal Government 
handle everything. After all, we passed the law. 

Mr. WATKINS. I did not refer to the Senator. I referred to certain persons— 
and there are many in the country—who want that to happen. With the billions 
of transactions involved, the Federal Government cannot go into them all. 

Mr. Butter. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield. 

Mr. Butter. If the National Labor Relations Board should assume jurisdiction 
in all cases in this no man’s land, what would be the Senator’s estimate as to the 
number of examiners needed to handle the workload? 

Mr. WATKINS. I am not sufficiently well informed to estimate the number. I 
do not think anybody could estimate very exactly until he went into the matter 
thoroughly. 
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Mr. Burier. In effect, would we not be building on top of an already estab- 
lished Federal judiciary another judiciary almost equal in size to handle nothing 
but labor cases? 

Mr. WATKINS. We are getting too much Federal Government now. We ought 
to be going in the other direction and cutting down on Government. If there is 
a field in which the State can operate legitimately, and apply Federal standards 
on interstate business, we ought to allow the State to take that share of the load. 
The Federal Board cannot take it all. No agency under the sun would be wise 
enough to undertake a task of that kind. 

Mr. Bur_er. Mr. President, will the Senator yield? 

Mr. WATKINS. I yield. 

Mr. Buruer. As the Senator from Kentucky has stated, the NLRB itself said 
it could not assume more than 20 percent in addition to the work it is now carry- 
ing. So the only way it could be done would be to increase the number of exam- 
iners on the staff of the Board to the point where it would be almost equal to 
another Federal judiciary on top of the one we already have. 

Mr. Watkins. I thank the Senator for his comment. 

Mr. President, I should like to fmish my presentation. I ask unanimous con- 
sent to have printed in the Record at this point as a part of my remarks the 
remainder of the statement which I had prepared. It is considerably distant in 
point of time from the beginning of the presentation, but probably it will fit in. 

There being no objection, the stutement was ordered to be printed in the 
Record, as follows: 

STATEMENT BY SENATOR WATKINS 


“On May 8, 1957, Richard F. Hooker, secretary of the Contractors and Suppliers 
Association, of western Michigan, had the following to say concerning the same 
measure : 

“‘Tam attorney and executive secretary for Contractors and Suppliers Associ- 
ation, of western Michigan, a nonprofit corporation serving employers in the 
building industry in the Grand Rapids area. Since most of our iInember employ 
ers fall within the void created by the recent Supreme Court decisions regarding 
Federal preemption in labor cases, we are vitally interested in the proposed legis- 
lation designated above. Congresstmman Gerald R. Ford, of this district, has sent 
us a copy of the bill. 

‘At a recent membership meeting our members were unanimous in urging 
the prompt attention of Congress to this very serious problem. Delay can only 
work to the advantage of the large international unions who have shown complete 
disregard for State and Federal law in their organizing efforts. The aforemen- 
tioned Supreme Court decisions have caused them to accelerate these illegal 
activities. Without corrective legislation, our members and those similarly 
situated are at an extreme disadvantage in protecting their rights and the rights 
of their employees. We hope that you will be successful in convincing your col- 
leagues to act on Senate bill 1723 within the next few weeks.’ 

“In July 1957 the Illinois State Chamber of Commerce submitted for my ex 
amination a synopsis of a case pointing up the problems which have developed 
under this no man’s land condition. Recently conversations with the manager 
of the labor relations department of that State chamber of commerce indicate that 
the situation as detailed in their letter still exists and still awaits a solution: 

“The Illinois State chamber is vitally interested in this problem and the State 
chamber’s labor relations committee has followed the developments in a local 
ease which dramatically points up the dire need for this proposed legislation. 
The case involves Mr. Carl Eckhardt, a small filling station operator in Morton 
Grove, Ill., and the teamsters union. In May 1955 representatives of the team- 
sters union repeatediy demanded that Eckhardt recognize the union as the bar- 
gaining agent and sign a contract compelling the employees to join the union. 
Eckhardt’s position was that he would recognize the union as the bargaining 
agent of his employees and would sign a contract if the union actually repre- 
sented a majority of his four employees. The union representatives admittedly 
had never approached the employees soliciting their membership in the union 
and declined to do so when Eckhardt invited them to do so on his time. On 
May 24, 1955, the teamsters commenced picketing Eckhardt’s place of business to 
coerce him into compelling his employees to join. The picketing has continued 
to date—over 2 years. 

“In November 1955 the NLRB refused to take jurisdiction of the matter inas- 
much as Eckhardt, being a small filling station operator, did not do a sufficient 
amount of business in interstate commerce to meet the jurisdictional standard 
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requirement. Eckhardt then filed suit for an injunction in the State court, 
however in May 1957 the master in chancery recommended dismissal for want 
of jurisdiction in view of the previously mentioned Guss case. Petitions then 
were filed again with the NLRB asking that the Board take jurisdiction, but on 
June 11, 1957, the Board again declined to take jurisdiction of the case. <Ac- 
cordingly, Eckhardt is in no man’s land with no forum before which he may 
obtain a hearing on the merits of the case. 

“The Illinois State chamber’s concern in this matter is not predicated on one 
individual case, but the Eckhardt case is a vivid example of the problem as 
it exists nationwide. 

“IT submit that the language proposed by the committee does not solve the 
problem at all but leaves the situation just as it is today. The amendment 
which I have proposed recognizes the workload which presently faces the 
Board and which from all indications will continue to face the Board through 
the years to come. The members of the committee recognize this workload and 
in their report when they state: 

“*The committee has recommended more ample appropriations to enable the 
Board to discharge its full duties and other amendments are designed to simplify 
and speed up NLRB procedures. The committee is also desirous that the NLRB 
take every possible step to streamline its procedures and to minimize confusion 
occasioned by frequent changes in interpretations of the law, which (1) unsettle 
bargaining relations, and (2) lead to unnecessary litigation, thereby creating 
burdens the Board says it is not competent to handle. Such a combination of 
measures will go far in eliminating the no man’s land in which lawlessness and 
irresponsibility breed.’ 

“By the most general study of the report the committee it is shown that the 
no man’s land problem has not been solved. My amendment on the other hand 
would recognize the discretion inherent in the Board’s procedure to determine 
the question of whether or not the particular case falls within the jurisdiction 
of the Board. It leaves to the Board discretion to reexamine and redefine this 
question of jurisdiction in light of changes incident to national progress. It 
specifically reserves all other cases to the jurisdiction of the State agencies and 
State courts, thus removing the doubt existing under the committee bill, and 
putting to rest once and for all the intention of Congress as pointed up by the 
Supreme Court in the Guss case. 

“T plead with my colleagues to take a realistic look at this problem for I 
feel certain that if this is done they will arrive at the conclusion which I have 
arrived at; namely, that unless we adopt this amendment which I now propose, 
the Senate will be called upon in a few months to fill the gap left by the lan- 
guage in the committee bill.” 

Mr. WarTxkins. Mr. President, I conclude by pointing out a few generalities. 

There is general agreement as to the need for a so-called no man’s land 
amendment. 

The President of the United States has made recommendations for the cor 
rection of this situation. 

The McClellan committee has recommended legislation authorizing States and 
Territories to assert jurisdiction over labor disputes when the National Labor 
Relations Board declines to act. 

The Council of State Labor Boards has adopted a resolution calling on Con- 
gress to make necessary amendments to the law to eliminate the no man’s land. 

The American Bar Association has adopted a resolution urging that this legal 
vacuum be eliminated. 

A number of bills have been introduced in the Senate to accomplish this ob 
jective. 

My amendment is directed at the real evil which now exists. I believe that 
its adoption would clear up a very bad situation. 

Mr. President, I yield the floor. 


“EXHIBIT 1 
“[From the Congressional Record of April 28, 1958] 


“Mr. WATKINS. Mr. President, I have called up my amendment to the pending 
bill. By way of identification, let it be referred to as the no man’s land amend- 
ment. 

“This is a rescue operation, and I take it a rescue operation is always in order. 
I want the Members of the Senate who have other things to do to listen to this 
presentation, because some time or other they will have to face a record on this 
amendment. 
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“This is called the no man’s land amendment because it seeks to rescue American 
citizens who are taxpayers—laborers, union members, and employers—from 
a situation which is almost intolerable. That is why I say it is always in order. 
I hope my Democrat friends on the other side of the aisle will consider this 
matter in voting upon the amendment. 

* * * * * + ‘* 


“Mr. WATKINS. Mr. President, I will include a technical explanation of the 
amendment, but first I would like to describe for my colleagues the origin of this 
proposal. 

“The amendment is the text of S. 1723, which I introduced early in the first 
session of this Congress. It was proposed by me after the Supreme Court ruled 
on March 25, 1957, in what has now become known as the Guss case, the effect of 
which was to leave a no man’s land between the areas of State jurisdiction and 
Federal jurisdiction in unfair labor practice cases. 

“In the Guss case the businessman doing business in Utah was so engaged that 
his business was determined to affect commerce within the meaning of the Na- 
tional Labor Relations Act; thus the National Labor Relations Board had juris- 
diction. 

“The National Labor Relations Act specifically deals with the conduct charged 
in the Guss case. The National Labor Relations Board declined jurisdiction but 
had not entered into a cession agreement with the Utah Labor Relations Board. 
In other words, they had not conceded officially, so that the Utah Labor Relations 
Board could take jurisdiction. 

“At the same time the Guss case was decided, the Supreme Court decided the 
Fairlawn Meats case which arose in Ohio and the Garmon case against San 
Diego Building Trades Council. These decisions, when read in conjunction with 
previous decisions of the Supreme Court, established a no man’s land in labor 
practices litigation, for we have established now the absolute supremacy of the 
National Labor Relations Act to such an extent that a litigant who has declined 
the jurisdiction of the National Labor Relations Board and the litigant whose case 
falls within a category of cases which the National Labor Relations Board has 
previously refused to grant jurisdiction to are just the same precluded from 
taking their grievances into State courts. 

‘This leaves both the worker and the small-business man with a grievance but 
absolutely no way to litigate the question so as to arrive at a solution. This is 
working to the detriment of thousands of small-business men at the present time, 
and in a similar way it is affecting the lives of those who are employed in these 
small businesses. 

‘This inequity was called to the attention of Congress back in the 88d Congress 
by the report of the Committee on Education and Labor to accompany 8S. 2650, 
No. 1211. On page 17 of that report there appears, under the title ‘State Powers,’ 
an ample description of this problem, which was evident even before the Guss 
case. As the Members of the Senate will remember, that bill, after full hearings, 
was recommitted, as recommended in the minority views by both the chairman 
of the full committee and the present chairman of the Subcommittee on Labor. 

“The problem has been called to the attention of the committee by my col 
league, the senior Senator from New York [Mr. Ives] and myself. In fact, I 
have a letter from the chairman of the Subcommittee on Labor, dated May 138, 
1957, in response to a communication sent to the chairman of the full committee 
concerning my bill, S. 1728. In that reply, the junior Senator from Massachu- 
setts [Mr. Kennedy] made the following statement: 

‘As you know, the Subcommittee on Labor has been holding extensive hear 
ings on extension and coverage problems under the minimum-wage law, and our 
schedule has been full. At the present time there are no plans for immediate 
hearings on any amendments to the Taft-Hartley Act. However, I will be more 
than glad to keep Mr. Mathias’ letter in the subcommittee files ‘and to bring it 
to the attention of the subcommittee at such time as legislation on this subject 
is under consideration.’ 

‘I cite this, Mr. President, as evidence of the attention which this particular 
problem has had by both the present and the previous Senate Labor Committee, 
and as evidence of the attention which we can anticipate it will receive in the 
future. 

The only time that an attempt was made to rectify this error was in the 
S3d Congress. The same problem has existed and ample opportunity has been 
given for corrective action to have been taken. 

“T believe that Senator Kennedy's statement, ‘At the present time there are no 
jlans for immediate hearings on any amendments to the Taft-Hartley Act’ is as 
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valid today as it was on May 13, 1957, when he so stated such in reply to my 
letter. 

“In order that this record not be incomplete, I ask unanimous consent to insert 
at this place in my remarks copies of the three Supreme Court decisions to which 
I have referred; namely, the Guss case, the Fairlawn case, and the Garmon 
case. 

“The PRESIDING OFFICER. Without objection, the decisions may be printed in 
the Record, as requested. 

“(See exhibit 1.) 

“Mr. WATKINS. Mr. l’resident, so long as the Guss case stands, Americans are 
deprived of their fundamental right to the use of our courts in litigating and 
thus solving disputes, because it places a particular group outside the jurisdie- 
tion of any court or tribunal. 

“I do not believe that it was the intention of any Member of the Senate or of 
the House to bring about such a result through passing previous labor-manage- 
ment legislation. If it was not the intention of this body to so deprive Amer- 
icans of this fundamental] right, then by voting for this amendment their inten- 
tions and their interpretation of the existing act can be made manifest and a 
fundamental inequity corrected. 

“If, however, Members of this body are of the opinion that an American tax- 
payer should be deprived of a forum in which to litigate his labor-relations 
problems merely because the National Labor Relations Board declines jurisdic 
tion or because his business falls within a category of businesses wherein the 
National Labor Relations Board has refused to exert jurisdiction, then let them 
vote against the amendment. Let them vote against the rescue operation 

“I do not believe that the present situation reflects the intention of Congress, 
but irrespective of what it reflects I do not believe the present situation should 
be permitted to continue to the detriment of these hundreds of workers and 
small-business men who must settle their labor relations problems under this no 
man’s land decision. 

“T close with a quotation from the decision of the Supreme Court in the so 
called no-man’s land case, the Guss case: 

“*And here we find not only a general intent to preempt the field but also the 
proviso to section 10 (a), with its inescapable implication of exclusiveness. 

“We are told by appellee that to deny the State jurisdiction here will create 
a vast no-man’s land, subject to regulation by no agency or court. We are told 
by appellant that to grant jurisdiction would produce confusion and conflicts with 
Federal policy. Unfortunately, both may be right. We believe, however, that 
Congress has expressed its judgment in favor of uniformity. Since Congress 
power in the area of commerce among the States is plenary, its judgment must 
be respected whatever policy objections there may be to creation of a no-man’s 
land 

*‘“ongress is free to change the situation at will. In 1954 the Senate Commit 
tee on Labor and Public Welfare recognized the existence of a no-man’s land 
and proposed an amendment which would have empowered State courts and 
agencies to act upon the National Board’s declination of jurisdiction. The 
National Labor Relations Board can greatly reduce the area of the no-man's 
land by reasserting its jurisdiction and, where States have brought their labor 
laws into conformity with Federal policy, by ceding jurisdiction under section 
10 (a). 

“In other words, the Court is asking Congress to perform the rescue operation 

“There is a note to this decision which I think is very interesting and should 
be considered. The note to Mr. Justice Warren’s decision is as follows: 

‘The effect * * * of the Board’s policy of refusing to assert its jurisdiction 
has been to create a legal vacuum or no-man’s land with respect to cases over 
which the Board, in its discretion, has refused to assert jurisdiction. In these 
cases the situation seems to be that the Board will not assert juridiction, the 
States are forbidden to do so, and the injured parties are deprived of any forum 
in which to seek relief” (S. Rept. No. 1211, 88d Cong., 2d sess., p. 18). The 
minority agreed that “when the Federal Board refuses to take a case within its 
jurisdiction, the State agencies or courts are nevertheless without power to take 
jurisdiction, since the dispute is covered by the Federal act, even though the 
Federal Board declines to apply the act. There is thus a hiatus—a no-man’s 
land—in which the Federal Board declines to exercise its jurisdiction and the 
State agencies aad courts have no jurisdiction” ’ 

“In conclusion, we have a situation which should appeal to the equity powers 
of the Congress of the United States. No matter what the arguments have been 
in the past with respect to amendments to the Taft-Hartley Act, with respect 
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to procedures, and so forth, here we have a case in which American citizens are 
denied the forum in which to have their rights decided. That has been going 
on for many years. Parties can obtain no relief. 

. ° * * . * + 


“Let me call attention also to the fact that this question was carefully con 
sidered in 1954. As a part of the recommendations of the majority of the 
Committee on Labor and Public Welfare, which submitted a report to the Senate, 
No. 1211, there was included an amendment in 8. 2650 to take care of this situa- 
tion. The bill was discussed, and, as I recall, it was recomimitted upon the solid 
vote of the Democratic Members of this body. 

*. * * . * * & 


“Mr. WATKINS. Earlier in the debate on the bill, I called attention to a speech 
made by the late Senator Walter George of Georgia. I do not cast any aspersions 
upon Senators who oppose the amendments. I believe they are sincere. But 
I believe they are mistaken. I think we can be excused for not relying upon 
their judgment as to what may happen in the future. 

“T think the situation with which we are now faced is very much the same as 
that which confronted Senator George at the time the motion to override the 
veto of the Taft-Hartley bill was before the Senate. A part of the speech by Sen 
ator George, Which was not long, was placed in the Record by me earlier in the 
debate. T ask unanimous consent that the entire speech may be printed at this 
point in the Record. 

“There being no objection, the speech was ordered to be printed in the Record 
as follows: 

“"*Mr. Georce. Mr. President, I wish to say at the outset that I have not the 
slightest doubt that the President of the United States is entirely sincere in 
submitting his veto message. I have no doubt also that he has analyzed the bill 
with the assistance of those in the executive branch of the Government who are 
unfriendly to this legislation. But I have no doubt that the President has 
reached what he considers to be an entirely honest decision on this measure. 

“Mr. President, I voted for this legislation when it came before the Senate. 
I voted for the conference report, and I shall have to vote to override the Presi 
dent's veto. My reasons are simple. Within 10 minutes, of course, I could not 
undertake and would not undertake to discuss the merits of the bill as such. 

**Almost 12 years ago, in July 1935, the Congress of the United States ana 
the President of the United States approved the Wagner Act. I voted for the 
Wagner Act. I therefore do not appear on this floor as one unfriendly to labor. 
At that time I believed that it was necessary to pass the Wagner Act, although 
I realized that it was a very one-sided piece of legislation. 

“"What has occurred in the interim? For nearly 10 years, at least, honest 
men in industry, and many in labor, as well as many not directly connected 
With either Management or labor, have earnestly besought the American Con 
gress to make some simple, sensible amendments to the Wagner Act. 

“*What has happened? During all that long period of time the Committee on 
Education and Labor in the United States Senate has held the line, and aside 
from the present bill has brought to this floor only one other bit of legislation 
which would have corrected, in a small degree, the inequities and unbalance of 
the Wagner Act. I refer to the Case bill, which the President saw fit to veto 
about a year ago after it had been passed by the Congress of the United States 

“*) do not criticize the President for the exercise of his veto rights and powers ; 
but I do assert that if there is to be any labor legislation in America, if we are to 
bring about any degree of balance in the unbalanced condition which has existed 
for almost 12 years, now is the time to do it. not in anger toward the workers of 
the Nation, not in resentment of their devotion to legislation which they thought 
was for their benefit, but simply and solely because this Nation, as a representa 
tive government, must somewhere down the road decide whether the people of 
the United States shall be allowed to function through their lawmaking bodies 
or Whether organized minorities are to control and dictate the legislation which 
we must have. 

‘I speak plainly, but not in anger. There is but one way for us to break 
the stranglehold of labor bosses—not the rank and file of the workers, but 
labor bosses who have heen unwilling to dot an “i” or cross at “t" for 12 long 
years. That is to pass this bill and invite labor and management to come to 
the Congress of the United States, where both should come, and sit around the 
table as honest men, representing conflicting and ofttimes hostile interests, be it 
conceded, and there iron out their differences. 
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“‘In my opinion this is the final test of whether Government is to function 
or whether minority groups, highly organized, are to dictate the type of legis- 
lation that we shall have. If there were no other reason for the passage of this 
legislation, I should assuredly support it. 

“‘In his address to this body the distinguished Senator from Oregon, Mr. 
Morse, whom I hold in high esteem, asserted that if the bill should prove to be 
unworkable or have inequities and injustices in it, we could not excuse ourselves 
by saying that we would vote for it nevertheless. I would agree with him, but 
when I recall that for 12 years, whatever the merits of the proposals, the Senate 
Committee on Labor and Education held a stranglehold upon the throat of the 
American people and would not permit legislation to come before this body, then 
I must wholly reject the logic of the distinguished Senator from Oregon, which 
otherwise would be impeccable. This is the only chance that we shall have, 
but it is a magnificent chance for the American people. I speak not in anger or 
hostility toward the workers. I speak as one who voted for the original Wagner 
Act in the firm belief at that time that if inequities did appear and inequalities 
did exist, we could correct them as a legislative body. I have seen the hands of 
the legislative body tied. I have seen the legislative body of this Nation helpless 
in the face of organized minorities operating from outside. 

*“ ‘So, Mr. President, I shall be compelled, much as I regret to do so, to vote to 
override the President's veto of this bill.’ 


“EXHIBIT 2 


“STATEMENT OF SENATOR WATKINS TO SENATE LABOR SUBCOMMITTEE ON (1) WAT 
KINS BILL, S. 1723. So-CALLED No-Man’s LAND BILL: (2) THE CASE OF LOCAI 
222 TEAMSTERS’ UNION AT SALT LAKE CITY 


“Mr. Chairman, I am appreciative of the invitation to appear before the Labor 
Subcommittee and to present the case for my no-man’s land bill, S. 1723. 

“Before I close, I’d like to touch on one other point covered in Rackets Com- 
mittee interim report, with the committee’s indulgence. 

“The no-man’s land bill grew out of the Guss case, March 25, 1957. At the 
same time the Guss case was handed down, the Supreme Court also handed down 
decisions on Amalgamated Meat Cutters v. Fairlawn Meats, Inc., which arose in 
Ohio, and the San Diego Building Trades Council v. Garmon. 

“To lay a correct foundation for this presentation, let me recite the facts of 
the Guss case. This Utah case was P. 8S. Guss, doing business as Photo Sound 
Products Manufacturing Co. He was engaged as a manufacturer of specialized 
photographic equipment for the United States Air Force. The business, during 
the period in question, involved 8 Air Force contracts, 1 for chemical mixers in 
the amount of $84,896.73, 1 for printers in the amount of $387,222.42. and 1 for 
print straighteners in the amount of $29,906.35 (total, $152,025.50). To perform 
these contracts for the Air Force, Photo Sound purchased from sources from out- 
side the State stainless steel in an amount ‘ta little less than $50,000." The 
finished products were shipped to the Air Force at Wright-Patterson Field, Day- 
ton, Ohio, and other Air Force bases, both inside and outside the State of Utah. 

“Shortly after the company started operating, the United Steelworkers of 
America, CIO, in December of 1953, filed with the National Labor Relations 
Board a petition under section 9 of the National Labor Relations Act for certifica- 
tion of that union as the bargaining representative for all of the employees of 
the company, except clerical and supervisory employees, as defined in the na- 
tional act. At the time for hearing on the petition on January 15, 1954, the 
company and the union entered into an agreement for a consent election to be 
conducted by the National Labor Relations Board. Among other things, this 
agreement recited that the employer, Photo Sound, was engaged in commerce 
within the meaning of section 2 (6), (7) of the National Labor Relations Act.’ 

“The election was conducted by the national Board on April 26, 1954, and was 
won by the union, 15 to 11. Under date of May 4, 1954, the United Steelworkers 
of America, CIO, were duly certified by the National Labor Relations Board, 
pursuant to section 9) (a) of the National Labor Relations Act. 

“There ensued a period of charges and recriminations, interposed with collec- 
tive-bargaining sessions. Even before the first bargaining session, the union filed 
with the National Labor Relations Board, under section S (a) (1), (3), and (5) 
of the National Labor Relations Act, a charge of unfair labor practices against 
Photo Sound. This charge was being investigated by the National Labor Rela- 
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tions Board during June and July 1954 while the collective-bargaining negotia- 
tions were in progress. 

“In July 1954, the National Labor Relations Board issued the new yardsticks 
which it indicated it would apply to determine whether it would, in a particular 
case, exercise the exclusive jurisdiction granted it by Congress. (NLRB Re- 
lease No. R—-445, July 1, 1954, and No. R-449, July 15, 1954). Applying this new 
yardstick, the National Board under date of July 21, 1954, declined to consider 
the matter of the charges filed by the United Steelworkers of America, CIO 
against Photo Sound, stating: 

“‘hurther proceedings are not warranted, inasmuch as the operations of the 
company involved or predominantly local in character and it does not appear 
that it would effectuate the policy of the act to exercise jurisdiction. I am there: 
fore, refusing to issue complaint in this matter.’ 

“The union, in this notice, was advised that it had the right to a review of this 
action taken by the National Board in declining to exercise its jurisdiction, 
but no such appeal was taken. 

“On July 20, 1954, the union filed substantially the same charge with the State 
board that it had previously filed with the National Board. No complaint was 
issued by the State board until January 14, 1055, and notice of. hearing thereon 
issued the same date. 

“At the hearing on the charges before the State board on February 7, 1955, 
the company presented its contention that the matter was not within the 
jurisdiction of the Utah board, but within the exclusive jurisdiction of the 
National Labor Relations Board, and objected to the introduction of all evi- 
dence and other proceedings on the same grounds. At the close of the union’s 
ease, the Company renewed its motion to dismiss on the ground that the proceed- 
ings were not within jurisdiction of the National Labor Relations Board. The 
ruling was reserved on the issue by the hearing examiner. 

“The hearing examiner ruled that the business of Vhoto Sound affected intra- 
state as well as interstate commerce and concluded therefrom that the State 
board had jurisdiction. Appellant filed its exceptions claiming the matter was 
exclusively within the jurisdiction of the National Board and that the National 
Board had not ceded such jurisdiction. The Utah State Labor Relations Board 
affirmed the ruling of the hearing examiner and issued an order directing Photo 
Sound to cease and desist from refusing to bargain collectively with the CIO 
and directing it to take certain affirmative action with respect to certain of its 
ex-employees designated in the order. 

“After a motion for rehearing based upon the same contention, that section 
10 (a) of the national act precluded State action was denied, a writ of review 
was obtained from the Supreme Court of Utah upon a petition alleging that: 

‘Contrary to the specific grant of exclusive power to the National Labor Rela- 
tions Board under said act, the Utah Labor Relations Board has entertained a 
charge filed with it by the United Steelworkers of America, CIO, and issued a 
complaint thereon against petitioner. That despite the contentions of petitioner 
concerning the lack of jurisdiction of said board, said board, under date of June 
21, 1955, issued its decision and order relating to the labor relations of peti- 
tioner, and on June 29, 1955, denied petitioner’s motion for rehearing. At all 
times herein petitioner has contended said board was wholly without authority 
or jurisdiction to act in the matter.’ 

“The only issue briefed or argued to the Supreme Court of Utah was the 
Federal constitutional question. The posture of the question before the Utah 
Supreme Court was thus stated in its opinion as follows: 

““The employer obtained this writ of review for the purpose of questioning 
the jurisdiction of the Utah Labor Relations Board. The sole question before 
us is whether the State board may act in relation to a business admittedly 
engaged in interstate commerce and subject to the National Labor Relations Act 
and the National Labor Relations Board, when that Board declines, upon the 
grounds stated, to exercise jurisdiction’ (Guss v. Utah Labor Relations Board 
(296 P. 2d 733, 734) ). 

“The Utah Supreme Court upheld jurisdiction of the State board. 

“At the same time the Court of Appeals for the 10th Circuit (Colorado, Wyo- 
ming, Utah, Kansas, Oklahoma, and New Mexico), in Retail Clerks v. Your Food 
Stores (225 F. 2d 659), held: 

““*Moreover, the refusal by the NLRB to entertain the instant grievance on 
its merits did not of itself alter the pertinent law, thereby revesting the State 
court with authority to proceed. Amended section 10 (a) of the act specifically 
provides what this court deems to be the only way State authorities can be 
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vested with authority now within the exclusive purview of the act. Unless 
and until there is an express ceding of jurisdiction to a proper State agency, 
exclusive jurisdiction remains in the Federal agency. For sake of order such 
must be true. Otherwise, an interminable problem of determining jurisdiction 
would exist, throwing needless confusion into an area clearly preempted by 
Congress’ (225 F. 2d 659, 653). 

“Thus, in Utah, depending upon whether the issue was before a State or a 
Federal court, different results would be obtained. 

“The United States Supreme Court, in the Guss case, reversed the judgment 
of the Utah Supreme Court. 

“Mr. Chairman, the Committee should have before it the facts of the Utah 
case so it may be seen just what the United States Supreme Court reversed, 
The best recital of the charges and rulings is set forth in the intermediate report 
of Trial Examiner Robert J. Shaughnessy : 


“ “THE UNFAIR LABOR PRACTICES 
“"1. The discharges 


“*1, Charles Illsley was employed by the respondent * in October of 1958. The 
following month he signed a union-authorization card. He became active 
immediately in promoting the union among fellow employees. He acted as the 
union observer at the time of the NLRB election. He later became a member 
of the union negotiating committee and grievance committee. He participated 
in virtually all negotiations that were held between the company and the union 
until negotiations ceased. Illsley was discharged in August 1954 after negotia- 
tions had broken off and the NLRB had refused to issue a complaint. 

“ “After the advent of the organization campaign it seems from all the evidence 
that a general attitude of antiunion conduct developed on the part of manage- 
ment toward the infant union. Negotiations were not satisfactory. The re- 
spondent failed to give proper attention to the request of the union for meetings 
or discussions on grievances. Since Mr. Illsley wus spearheading the union 
movement in all these fields, it follows that because of the general antiunion 
attitude of the respondent they were most anxious to see him discharged. 

“In point of seniority in his classification he was the oidest employee of the 
respondent. His successor was another employee of the respondent that did not 
work for Photo Seund but an entirely separate operation that the respondent 
maintained elsewhere. 

‘The referee finds and concludes that Charles Illsley was discharged solely 
because of his activities for and on behalf of the complainant union 

2. Gary Watrous was employed as a clerk and stock-record Keeper in the 
production shop and had been so employed since July 15, 1953. Mr. Watrous had 
attended a meeting of the union at which the respondent’s manager, Mr. Garber, 
spoke. He had met in cars outside respondent's place of business with the union 
representative, Mr. Mullet, and had been observed by Mr. Garber, who also knew 
the request for meetings were reasonable as to number, time, and place. For 
these reasons the record supports a finding that the respondent has since on or 
before refused to bargain collectively with the duly designated representative of 
their employees.’ 

“The Utah Labor Relations Board, on June 21, 1955, affirmed the trial exami- 
ner’s rulings and adopted as its own the findings of facts as made in the interme- 
diate report and recommended order. 

“In the concluding paragraphs of March 25, 1957, United States Supreme 
Court decision, Chief Justice Warren, speaking for the Court, stated: 

“We are told by appellee that to deny the State jurisdiction here will create a 
vast no man’s land, subject to regulation by no agency or court. We are told 
by appellant that to grant jurisdiction would reproduce confusion and conflicts 
with Federal policy. Unfortunately, both may be right. We believe, however, 
that Congress has expressed its judgment in favor of uniformity. Since Congress’ 
power in the area of commerce among the States is plenary, its judgment must 
be respected, whatever policy objections there may be to creation of a no-man’s 
land. 

‘(Congress is free to change the situation at will. In 1954 the Senate Commit- 
tee on Labor and Public Welfare recognized the existence of a no man’s land 


‘2 At the hearing before thhe Utah Labor Relations Board Photo Sound Products 
Manufacturing Co. (the appellant herein) was designated as the respondent, and United 
Steelworkers of America, CIO, was designated as the claimant and petitioner. 
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and proposed an amendment which would have empowered State courts and 
agencies to act upon the National Board’s declination of jurisdiction. The Na- 
tional Labor Relations Board can greatly reduce the area of the no-man’s land 
by reasserting its jurisdiction and, where States have brought their labor laws 
into conformity with Federal policy, by ceding jurisdiction under section 10 (a). 
The testimony given by the Chairman of the Board before the Appropriations 
Committee shortly before the 1954 revisions of the jurisdictional standards indi- 
cates that its reasons for making that change were not basically budgetary. They 
had more to do with the Board’s concept of the class of cases to which it should 
devote its attention. 

“The judgment of the Supreme Court of Utah is reversed.’ 

“The result of this decision, therefore, was to recognize that the United Steel 
Workers had been aggrieved but to deny them a forum in which to seek redress. 

“It is a bit ironical that I am here today citing the Guss case as a reason for 
adoption by this committee of the language of my bill S. 1723 since the Supreme 
Court in deciding the Guss case cited this language from the Senate bill 8. 2650 
of the 838d Congress as a reason for its decision. That language and the text of 
§. 1723 are substantially the same. 

“J refer to the final paragraph of the Court’s opinion and footnote No. 16: 

“*In 1954 the Senate Committee on Labor and Public Welfare recognized the 
existence of a “no man’s land” and proposed an amendment which would have 
empowered State courts and agencies to act upon the National Bourd’s declina- 
tion of jurisdiction. 

“"The effect * * * of the Board's policy of refusing to ussert its jurisdiction 
has been to create a legal Vacuum or “no man’s hind” with respect to cases over 
which the Board, iu its discretion, hus refused to assert jurisdiction. In these 
cases the situation seems to be that the Board will not assert jurisdiction, the 
States are forbidden to do so, and the injured parties are deprived of any 
forum in which to seek relief’ (S. Rept. No. 1211, 88d Cong., 2d sess., p. 18). 
The winority agreed that ‘When the lederal Board refuses to take a case 
within its jurisdiction, the State agencies or courts are nevertheless without 
power to take jurisdiction, since the dispute is covered oy the Pederai act, even 
though the Fedecsal Board declines to apply the act. There is thus a hiatus 
a “no man’s land’—in which the Federal Board declines to exercise its juris- 
diction and the State agencies and courts have no jurisdiction’ (id., pt. 2, p. 14). 
The conuimittee’s bill, S. 2650 was recommitted (100 Congressional itecord 6203). 

“Mr. Chairman, my appearance completes a 360° ride on this merry-go-round. 
This language has gone from the committee to the court and back to the com 
mittee. 

“As the committee is aware, Utah is 1 of 10 States having State labor board. 
S. 17238 is so drafted as to provide a forum for all aggrieved parties denied 
jurisuiction before the NLRB. 

“In Utah and nine other States the remedy will commence with the State 
board and in those other States not now enjoying the beuefits of a State board 
the reinedy shall commence with the State courts. 

“T lave heard no objection to the proposal to rescue these people from this 
legal ‘no inan’s Jand. I sincerely believe this inequity will be corrected. I 
cant urge too strougly that it be done now while there is yet time to obtain 
approval from the other House, before adjournment. 

“My bill is a suggested solution. Senator Ives, a distinguished member of 
the Labor Committee, also has a proposal to remedy this defect pending before 
the committee. { leave it to the discretion of you gentlemen of the committee 
Who are experts in this field the difficult job of deciding upon the preferential 
language. 

“TRUSTEESHIP 


“In my opening remarks | mentioned that I intended to address the sub- 
committee on another area of inuch-needed labor legislation. 

“T wish to discuss a problem that arose recently in Utah regarding trusteeship. 
The subcommittee heard at length yesterday from Professor Cox, of Harvard 
Law School, a recognized gentleman in the field of labor law. He devoted a 
considerable portion of his time to the question of trusteeships and abuses 
possible thereunder. 

“Recently in Utah certain members of local 222 of the International Teamsters 
Union became vocal on the abuses perpetrated under the trusteeship that has 
existed over their local for 20 years. Out of expressions of concern voiced by 
one such member came a threat delivered to him in typical gangland style 
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which caused him to employ counsel. That threat is the subject of a letter 
dated April 25, 1958, addressed by the attorney to Senator McClellan. 

“Mr. Chairman, that letter points up more clearly than anything I could say 
as to the general need for this type of legislation. I do wish to ask that the 
chairman carry with him to Senator McClellan the most sincere request that 
Mr. Plenkinton’s problem receive prompt attention by the Rackets Committee, 

“I’m requesting of Senator McClellan that a staff investigator be sent to 
Salt Lake City to speak with Mr. Plenkinton and five others whom I have named 
in my letter to the Senator. 

“All 6 of these men are members of local 222 of the teamsters union and will 
testify to abuses in their local, if called upon by the committee. 

“When asked for the name of the trustee of their local, these men were unable 
to reply. <A call to the industrial relations office developed that the present 
trustee is a fellow residing in Los Angeles. 

“This situation has existed for 20 years, and the members of this local need 
help in getting control of their union where it belongs—in the hands of the 
Utah membership. 

“T recommend no language to correct this and other abuses perpetrated under 
extended trusteeship, but I do request that the committee members consider 
this example when drafting legislation to deal with the problems of trusteeship. 

“It goes without saying that these six teamster members will be happy to 
appear at the subcommittee’s request if their testimony would be of further 
enlightenment. 

“I know I express their appreciation along with my own when I thank the 
chairman and the members for this opportunity to appear. These teamsters 
join me likewise in pleading for remedial legislation which must start in this 
subcommittee. 

“Thank you.” 

Mr. Curtis. Mr. President, I ask unanimous consent to have printed in the 
Record at this point a section by section analysis of the amendment which I 
have submitted, and which is at the desk 

There being no objection. the analysis was ordered to be printed in = the 
Record, as follows: 

‘““AMENDMENT TO S. 307 1—ANALYSIS 


“T would like to undertake an analysis of the provisions of my amendment 
so that the Members of the Senate can be made aware of the necessity of 
closing the major loopholes in the present secondary boycott section of the 
National Labor Management Relations Act. 

“As you all know, the present law attempts to deal with secondary boycotts 
presently regulated in part by section 8 (b) (4). It is this section that my 
amendment 6—-12—58H would change. 

“Subsection (4): Subsection (4) of the present law contains four prohibi- 
tions. In order to read and understand those four prohibitions it is necessary 
to read each one by going back to section 8 (b) which reads as follows: 

“Tt shall be an unfair labor practice for a labor organization or its agents.” 
Then read subsection (4) which presently reads, “to engage in, or to induce 
or encourage the employees of any employer to engage in, a strike or a concerted 
refusal in the course of their employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, materials, or commodities 
or to perform any services, where an object thereof is :’ 

“But my proposal amends in part the latter quotation. It also amends 
certain paragraphs of such subsection and adds two additional paragraphs. 

“Thus on line 7 ef my «xmendmeut the new subsection (4) appears. It would 
revise Taft-Hartley to read: 

““(b) It shall be an unfair labor practice for a labor organization or its 
agents— 

“*(4) To exert, attempt to exert, or threaten to exert (regardless of the 
provisions in any collective bargaining or other contract) against an employer, 
or employees of an employer, economic or any other type of coercion, by picketing 
or by any other means, where an objection thereof is * * *.’ 

“This is at once a simplification and an extension of subsection (4). It 
is my intent that the general prohibition against the exertion of pressure, 
economic or otherwise, includes, among other things, the inducement and en- 
couragement of employees to refuse to perform work as set forth in the present 
act. It also covers any other type of union activity which exerts pressure 
against an employer or employees of an employer as I will hereafter discuss 
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in greater detail. It also is designed to close five of the present Taft-Hartley 
secondary boycott loopholes, Which I shall now proceed to discuss. 


“HOT CARGO 


“Note the parenthetical expression on line 8, page 1, and line 1, page 2, 
which reads: ‘(regardless of the provisions in any collective bargaining or other 
contract).’ 

‘This would outlaw the making of the so-called hot-cargo secondary-boycott 
clauses now used so extensively by the teamsters and building trades unions. 
Among the building trades, these types of boycott clauses are known as ‘standard 
form of agreement’ clauses. 

“In effect these clauses permit unionized employees to refuse to handle goods 
labeled as ‘unfair’ ‘or ‘hot’ by the union. They are intended to serve as a 
defense to an otherwise unlawful inducement of neutral employees to enforce a 
secondary boycott. Hot cargo may be used to force the unionization of the 
employees of a secondary employer or used to bring pressure on a secondary 
employer who is having a labor dispute. 

“With a hot-cargo clause, a union official may order an employer, under 
the threat of a strike, to stop doing business with another employer. 

“Here is how it has worked in two well-known situations. When the em- 
ployees of the Galveston Truck Lines, of Houston, Tex., refused to join the 
Teamsters Union, the union applied pressure on interline carriers in Oklahoma 
City not to accept freight from Galveston unless Galveston employees joined 
the Teamsters. 

“The immediate victims of such action, aside from the employees of Galveston 
Truck Lines, whose jobs were imperiled, were the scores of Houston firms who 
ship via Galveston Truck Lines. Their freight was tied up because workmen 
hundreds of miles away in another city refused to move it. 

‘As for the building trades use of such clauses, let’s look to Baltimore. 
Here the unions sought to force all unionized contractors not to do business 

‘ontractors Whose employees did not want to join the building trades 
union. In other words, unionized general contractors could not hire nonunion 
subcontractors, and unionized subcontractors could not work for nonunion 
general contractors. 

“EMPLOYER PRESSURE 


“Subsection (4), in line 1, page 2, refers to the exertion of economic coercion 


and pressure against an employer. This is a change from the present Taft 
Hartley Act to close another major boycott loophole. The present act makes 
it an unfair labor practice for a union to induce or encourage employees of 
any employer to commit a secondary boycott. Nothing is said about induce 
ment of employers. 

“Union officials have grasped at this language defect to bypass the employee 
and threaten the employer with labor trouble unless he stops doing business 
With another firm. The National Labor Relations Board and the courts have 
interpreted such action as beyond the statute. 

“The typical example of such a loophole is the now famous Burt Manufactur- 
ing Co. case of Akron, Ohio. surt has a union-shop contract with the United 
Steelworkers and has had such an agreement for more than a decade. 

“The Sheet Metal Workers would like to represent Burt’s employees. Their 
way of trying to persuade Burt employees to switch unions is to put pressure 
on Burt, the employer. Until now, their activity has been regarded as beyond 
the prohibitions of Taft-Hartley. 

“The Sheet Metal agents will approach contractors and architects—they stay 
away from the workmen—and hint that there may be ‘trouble’ on any con- 
struction job in which Burt products are specified. This secondary-boycott 
threat usually is enough to make an architect avoid ordering Burt products. 

“It is true that a complaint has been issued by the NLRB in the Burt case 
after an 11-year boycott, but it is problematical whether the Board action will 
be successful. In any event, it should be made clearly a violation by statute. 


“CONCERNED ACTIVITIES AND COURSE OF EMPLOYMENT 
“Now let me return to the language in my amendment. When you compare 


the first sentence of subsection (4) with the present first sentence of subsection 
(4) of Taft-Hartley, a careful reading will note the deletion of two phrases. 
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It is from these 2 phrases, now found in the present bill, that we have 2 more 
boycott loopholes. 

“Subsection (4) of the present law makes it an unfair labor practice for a 
union to ‘engage in, or to induce or encourage the employees of any employer to 
engage in, a strike or a concerted refusal in the course of their employment’ to 
handle the goods of another firm. 

“Note the terms ‘concerted refusal’ and ‘in the course of their employment.’ 
These terms have given rise to boycott loopholes, and they are deleted from 
subsection (4) of my amendment. 


“CONCERTED 





“The word ‘concerted’ has been interpreted by the Supreme Court in the 
famous 1951 International Rice Milling Co. case to mean that the inducement 
of a single or key employee not to do business with another person does not 
violate the act. 

“To make the secondary boycott illegal, the union must encourage concerted 
or group action by the employees of a neutral employer. 

“Yet from practical experience, we know that the inducement of a single 
employee, perhaps a key employee, can be enough to shut down a job or cause 
enough difficulty for the employer and the other employees to make the neutral 
employer give in to the union and go along with the secondary boycott. 

“The second deletion is the phrase ‘course of employment.’ This phrase has 
resulted in an important loophole. It works in this manner. In those situa- 
tions where workers have not yet been hired, the inducement of those workers 
not to go to work for a particular employer is not considered by the Labor 
Board a violation of the present act. It is particularly effective when the 
union, usually through a hiring hall, controls the labor supply for an industry 
in a particular community. The union hiring hall may tell a contractor it does 
not have men available, or that the men will not be assigned to work on a Ccer- 
tain job because the union objects to some company with whom the contractor is 
doing business. 

“In such cases, employees of the contractor and employees of the manufac- 
turer lose work, and one or both of the employers may have their business 
destroyed. 

“This loophole was created by the NLRB in 1953 in the Joliet Contractors 
ease. Although a circuit court of appeals (seventh circuit) has approved the 
Board’s decision, I understand a new case is now before the NLRB on this very 
point. 

“Let me again refer to the famous Burt case in Akron. When it is known that 
Burt products are to go into a job, the Sheet Metal Workers Union advises it will 
dispatch no sheet metal workers to the job site if Burt products are there. There 
is an inducement by the union of employees not to work, but the action is not 
illegal, because the employees are not at work when so induced. Because they 
are not ‘in the course of their employment,’ there is no illegal boycott. The 
effect, however, is the same. 





“SECONDARY 





CONSUMER BOYCOTTS 
“Another type of economic pressure not covered by the present language of 
Taft-Hartley’s section 8 (b) (4) is the secondary consumer or customer boycott. 

“A union can apparently picket the customer entrances of a retail store which 
is carrying a product manufactured by a company with which a union has a 
primary dispute. Similarly a union can organize a consumer or customer boycott 
against a soft drink distributing company merely because that company adver- 
tises on a radio or television station or in a newspaper with which the union 
has a primary dispute. These are examples of secondary customer or consumer 
boycotts. They are a potent form of economic pressure and are intended to be 
made unlawful by the language of my amendment. 

“A current case involves station WKRG and WKRG-TYV in Mobile, Ala. A 
union which lost an election immediately began picketing the stations, and also 
is attempting to bring economic pressure on sponsors who continue to advertise 
on the stations. They threatened the sponsors with loss of business. 

“Thus subsection (4) is designed to cure five of the major secondary boycott 
loopholes. Now, permit me to take up the remaining parts of the bill. 

“Section 8 (b) (4) (A): On line 4 of page 2, you will find subsection (A). 
It reads: 
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“‘It shall be unfair labor practice for a labor organization or its agents—(4) 
to exert, or attempt to exert, or threaten to exert (regardless of the provisions 
in any collective bargaining or other contract) against an employer, or employees 
of an employer, economic or any other type of coercion, by picketing or by any 
other means, where an object thereof is— 

“*(A) causing or attempting to cause any employer or self-employed person to 
join any labor or employer organization.’ 

“This is pretty much of a repeat of the present subsection (A) of the present 
law, except that it is simplified and except that the opening three words of the 
present law which read ‘(A) forcing or requiring’ are changed in my bill to 
‘causing or attempting to cause.’ 

“The purpose of this change is to insure the full effectuation of the legislative 
intent to eliminate secondary boycotts. Once the factor of unlawful coercion 
has been found, the intent of Congress is not to be frustrated because it might 
conceivably be said that the objective of the coercion was merely to induce or 
cause a certain course of action rather than to force or require it. 

“There is no other change in the meaning or interpretation of (A). 

“Section 8 (b) (4) (B): Subsection (B) on line 7 of page 2, like subsection 
(4) is the heart of the amendment. It attempts to close three secondary boy- 
cott loopholes. It would read: 

“Tt shall be an unfair labor practice for a labor organization or its agents— 
(4) to exert, attempt to exert, or threaten to exert (regardless of the provisions 
in any collective bargaining or other contract) against an employer, or employees 
of an employer, economic or any other type of coercion, by picketing or by any 
other means, where an object thereof is— 

“*(B) causing or attempting to cause an employer or other person to cease 
doing business with any other person.’ 

“Again the words ‘causing or attempting to cause’ are substituted for the 
present Taft-Hartley language which introduces each subsection, ‘forcing or 
requiring.’ 

“DEFINITION LOOPHOLE 


“Note the use of the word ‘person’ in subsection (B). It is a substitute for 
the phrase ‘employees of any employer.’ This is designed to halt the NLRB’s 
interpretation of the present act permitting secondary boycotts to be used on 
agricultural workers, railroad employees, independent contractors, and the em- 
ployees of political subdivisions of the State. 

“The NLRB permits such secondary boycotts when it contends that the words 
‘employee’ and ‘employer’ are limited in their meaning to the technical definition 
of these words found in section 2 of the present act. Section 2 excludes from 
Taft-Hartley railroad and agricultural workers, independent contractors and 
the employees of city, county, and State governments. 

“This exclusion was intended by Congress to bar the NLRB from regulating 
the labor relations of these employees. It did not intend to exclude such em- 
ployees from being used as secondary boycott tools. 

“The United States fifth circuit court of appeals has twice affirmed this view 
and ordered the NLRB to halt secondary boycotts involving railroad employees. 

“In the International Rice Milling case of 1951 and in the more recent W. T. 
Smith Lumber Co. case involving employees of the L. & N. Railroad, the wood- 
workers union sought to prevent L. & N. employees from serving the Smith 
Lumber Co., because of a dispute the woodworkers had with Smith. 

“The Labor Board acknowledges the fifth circuit’s view only in the geographic 
areas within the court’s jurisdiction. In other areas, the Board refuses to halt 
such secondary boycotts. 

“EMPLOYER PRESSURE 


“Subsection (B) also covers the ‘pressure upon employer’s loophole in the 
present law, aS explained in my reference to subsection (4). Note that sub- 
section (B) refers to ‘cause an employer’ to cease doing business. This 
strengthens the attempt to close this particular loophole. 


“AMBULATORY PICKETING 


“Another major dodge of the boycott prohibitions in Taft-Hartley is the use of 
ambulatory or roving situs picketing. This technique generally involves pickets 
following a truck of the primary employer and picketing the truck when it stops 
to make a delivery. The effect is economic pressure or loss to the neutral second- 
ary employer and his employees. In the 1949 Schultz Refrigerated Service Co. 
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ease, the NLRB found such boycott activity beyond the scope of Taft-Hartley. 
The theory was that the truck was an extension of the primary employer's 
premises. 

“Although the NLRB in more recent cases has since limited the broad holding 
of its Schultz decision, legislation is necessary to remove all doubt as to the 
intent of Congress to halt secondary boycotts. 

“T believe the present law, if properly interpreted, adequately covers ambulatory 
picketing as an illegal secondary boycott. But to remove all doubt and prohibit 
such boycotts where neutrals are concerned, the word “person” in subsection (B) 
is used. 

“It will be noted that the phrase ‘cease doing business with’ is used in place of 
the somewhat more elaborate wording in the Taft-Hartley Act. The change is 


for purposes of simplification and clarity only. It is not intended to suggest a 
more restrictive application 

“Section 8 (b) (4) (C): This section at line 10 on page 2 of the amendment 
is virtually identical to section 8 (b) (4) (B) of the present law. The only 


change is the substitution of the introductory words ‘causing or attempting to 
cause’ for the present ‘forcing or requiring.’ 


“I believe its language is self-explanatory in that it makes it an unfair labor 
practice for a union to cause an employer to recognize or bargain with a union 
unless that union has been certified as the legal bargaining age for the 


employees. 












































































































“Section S$ (b) (4) (D This n section at line 15, page 2, would re 


“Tt shall be an unfair labor practice for a labor organization or its agents (4) 


to exert, attempt to exert, or thre ten »exert (regardless of the provisions in 
any collective bargaining or other contract) against an employer, or employees 
of an employer, economic or any other type of coercion, by picketing or by any 


other means, where an object thereof is 
“*(T)) causing or attempting to cause any employer to interfere with his 
employees’ right to join or refrain from joining a labor organization as set forth 
in section 7.’ 
‘This new section in my amendment is aimed at stopping recognition picketing. 
The I ind in the present Taft Hartley b veott section It is 
designed to prohibit union officials from forcing an employer, via economic pres 
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sure on his business, to interfere with his employees’ right to join or refrain from 
joining a union. This, of course, is the cornerstone of both the Wagner and 
Taft-Hortley Act 

“Tt follows that, if a union has the power to compel an employer to recognize it 
as the bargaining agent, the employees of that employer will be forced to be repre- 
sented by that union, whether they prefer that particular union or no union. 

“Neither a company nor a union should have the power to force a bargaining 
agent upon employees unless the employees want such an agent. Again it follows 
that an employer should be free from such economic coercion as the secondary 
boycott to compel him to interfere with the rights of his employees. 


“ORGANIZATIONAL PICKETING 

















“Section 8 (b) (4) (E): This also is a new section. It is found at line 19, page 
2, of the amendment. It is designed to halt organizational picketing, and it would 
read: 

“‘Tt shall be an unfair labor practice for a labor organization or its agents 
(4) to exert, attempt to exert, or threaten to exert (regardless of the provisions 
in any collective bargaining or other contract against an employer, or employees 
of an employer, economic or any other type of coercion, by picketing or by any 
other means, where an object thereof is 

‘*(E) causing or attempting to cause employees to join or refuse to join a labor 
organization except as provided in the first proviso to section 8 (a) (3).’ 

“The purpose of this section (FE) is to prohibit the use of economic coercion 
against an employer where an object is the causing of employees to join or refuse 
to join a labor organization. It does not interfere with the right to negotiate 
a union shop contract. 

“The present law provides means for unions to organize employees and it pro- 
vides for elections to determine union representation. Picketing should not be 
used as a replacement for the already prescribed procedures. 
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“In theory there is a hairline difference between recognition and organizational 
picketing, but the practical effect is the same. The picket line is present in both 
varieties. 

“Here again organizational picketing, like recognition picketing, is closely re- 
lated to the secondary boycott ; thus, its inclusion in the amendment. 

“Tf a union fails to persuade employees to join its organization, it may place 
a picket line before the employer’s place of business so as to bring pressure upon 
the employer to coerce his employees to join that union. This picket line can be 
the foundation for a secondary boycott, and, in many instances, the picket line 
will be extended to the premises of neutral secondary employers. 


“JURISDICTIONAL DISPUTES 


“Section 8 (b) (4) (EF): This section, beginning at line 22 on page 2 is, except 
for the first three words, exactly the same as that contained in section 8 (b) (4) 
(D) of the Taft-Hartley Act. This is in line with the same changes made in the 
other sections. 

“INJUNCTIONS 


“Paragraph (b), line 12, page 3: Lines 12 through 20 on page 3 merely bring 
the present section 10 (1) of Taft-Hartley—the injunction section—into con- 
formity with the changes and new unfair labor practice sections of the amend- 
ment. There is no change in the basic principles of section 10 (1) providing for 
NLRB priority status for secondary boycott charges and for injunctions to halt 
secondary boycotts. 

“DAMAGE SUITS 

“Paragraph (c), line 21, page 8: Line 21 on page 5 through line 5 on page 4 
brings the present section 303 (b) of title III of Taft-Hartley into conformity 
with the changes and new unfair labor practice sections of the amendment. 
Section 303 (b) is the section which provides for damages resulting from sec- 
ondary boycott violations of section 8 (b) (4). My amendment makes no 
changes in the principles set out in the present section 303 (b) of the act. 

“My amendment relating to secondary boycotts was not intended to, and does 
not, change existing law so far as struck work is concerned. Under existing 
law if a recognized or certified union is engaged in a strike against an employer, 
and that employer proceeds to make arrangements with another employer to have 
such other employer perform for him the work which his employees would have 
performed, and the second employer, aware of these facts, performs the work, the 
picketing by the union of the second employer is not a secondary boycott. Under 
those circumstances the second employer is an ally of the struck employer and is 
not a neutral. Douds v. Metropolitan Federation of Architects (75 F. Supp. 
672 (S. D. N. Y.)); NURB v. Business Machines and Office Appliance Mechanics 
(228 F. (2d) 553 (C. C. A. 2) cert. den. 351 U. S. 962). 

“On the other hand, if the customer makes the arrangements for having the 
work performed by the second employer, the picketing of the second employer 
both under existing law and under my amendment, is a secondary boycott. 
Surely a completely independent person, who may need supplies to complete 
articles he is manufacturing, should have a right to make his own arrange- 
ments to get them from a second employer without harassment if the first em- 
ployer is being struck. Existing law and my amendment also make it unlawful 
to picket a second employer who is simply continuing his normal relationship 
with the struck employer, performing no work in excess of or of a different kind 
than that performed before the strike. Metal Polishers Union (25 LRRM 1052).” 


(Whereupon at 12:05 p. m. the hearing was recessed, to reconvene 
at 10 a.m., Thursday, June 5, 1958.) 
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THURSDAY, JUNE 5, 1958 


Houser or REPRESENTATIVES, 
SUBCOM MITTEE ON LaBor-MANAGEMENT RELATIONS 
OF THE CoMMITTEE ON EpucATION AND LaBor, 
Washington, D. C. 

The subcommittee met at 10 o’clock a. m., pursuant to adjournment, 
in room 356, Old House Office Building, Hon, Carl D. Perkins (chair- 
man of the subcommittee) presiding. 

Present: Representatives Perkins, Barden, Wier, Holland, Teller, 
Kearns, and Griffin. 

Also present: Fred G. Hussey, chief clerk of the full committee; 
Charles M. Ryan, general counsel; Russell C. Derrickson, chief 
investigator. 

Mr. Perkins. The committee will come to order. 

We have with us this morning the general counsel for the National 
Labor Relations Board, the Honorable Jerome D. Fenton. 

We are glad to have you here, Mr. Fenton. At this time you may 
proceed in any manner in which you desire. 

I am sure that there will be some questions when you finish your 
statement. You may either summarize it, put it in the record, read 
it, or proceed in any way you prefer. 


STATEMENT OF JEROME D. FENTON, GENERAL COUNSEL, NATIONAL 
LABOR RELATIONS BOARD 


Mr. Fenton. Thank you, Mr. Chairman. 

I have distributed here this morning a very brief prepared state- 
ment which is primarily biographical and rather than trespass on 
the committee’s time, I wonder if the statement may be treated in the 
record as though I had read it. 

Mr. Perkins. Without objection, it may be done. 

Mr. Fenton. Beyond a threshold comment that in my particular 
position I would have some reluctance about giving a value judgment 
on any particular piece of legislation. I am at the committee's dis- 
posal, and I will be of whatever assistance the committee thinks I 
can provide. 

I have no affirmative statement beyond that submitted because I 
am not sure what the subject matter of interest of the committee 
may be. 

Mr. Perkins. The statement is only four pages, suppose you read it 
there, and it will give us a chance to see the phases you have touched 
on inasmuch as we have not seen the statement. 

Mr. Fenron. All right, sir. 

199 
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I appreciate the opportunity to appear before your subcommittee 
and to assist in whatever way I can in the important matters which 
you have under consideration. 
~ [have had the privilege of serving as General Counsel of the Na- 
tional Labor Relations Board for approximately 15 months, and I hope 
that as 2 result of this service, as well as my other experience in and 
out of government, that I may be able to make some worthwhile 
contribution to your efforts. 

Mr. Treviter. Mr. Chairman, in view of the fact that we are sched- 
uled to go into session at 11 o’clock, I should like to know whether 
we might go into some specific questions with Mr. Fenton so far as 
Mr. Fenton feels free to speak on the questions which we have in 
mind in connection with the pending legislation. 

Mr. Kearns. Will the gentleman yield? 

The chairman just asked him to read the statement and I think 
probably under the circumstances, Mr. Chairman, it might be well, 
we can read this, it is quite brief, and then we can go into direct 
questions. 

Mr. Teter. Is it the view of this committee that Mr. Fenton should 
read his statement, because I have read the statement ? 

Mr. Pexkins. No. Youmay goahead. 

(The statement referred to follows :) 


STATEMENT OF Hon. JEROME D. FENTON, GENERAL COUNSEL, NATIONAL JABOR 
RELATIONS Boarp, ACCOMPANIED BY RYAN AND TOMEY 


Mr. Chairman and members of the subcommittee, I am appearing this morn- 
ing in response to your invitation, and I appreciate the opportunity to assist in 
whatever way I can in the important matters which your subcommittee has 
under consideration. I have had the privilege of serving as General Counsel of 
the National Labor Relations Board for approximately 15 months, and I hope 
that as a result of this service, as well as my other experiences in and out of 
government, that I may be able to make some worthwhile contributions to your 
efforts : 

Since this is my first appearance before this subcommittee it might be helpful 
if I outlined briefly my professional background. I was educated at the Uni- 
versity of lowa and Harvard Law School and, from 1936 to 1943, I was associated 
with the law firm of Clark, Klein, Brucker & Waples in Detroit, Mich. From 
1943 to 1954 I was associated with Pan American World Airways serving as 
vice president in charge of industrial relations; and from 1954 to 1957 I served 
in the Veterans’ Administration and in various posts in the Department of 
Defense. I began my service as General Counsel of the National Labor Relations 
Board on March 4, 1957. 

In order that you may fully appreciate the limitations which my office places 
upon me in testifying on pending legislation I would like to describe for you 
briefly the functions and responsibilities of the Office of the General Counsel. 

Prior to 1947 under the Wagner Act the entire process of investigating, prose- 
cuting, and deciding unfair labor practice cases was vested in the National 
Labor Relations Board itself. While the General Counsel of the Board investi- 
gated and prosecuted the cases he did so as the Board’s personal appointee and 
subject to its authority and direction. When Congress enacted the Labor Man- 
agement Relations Act in 1947 it provided for a complete separation between the 
investigating and prosecuting functions of the agency on the one hand and its 
decisional functions on the other. This was accomplished by establishing the 
statutory Office of the General Counsel. Section 3 (d) of the act provides that 
there shall be a General Counsel of the Board appointed by the President with 
the approval of the Senate for a term of 4 years and that the General Counsel 
shall have final authority on behalf of the Board to investigate charges, to issue 
complaints, and to prosecute such complaints. Under this authority, the decision 
by the General Counsel—whether to institute proceedings or dismiss the charge— 
is, of course, not only a unique but a large and serious responsibility, and I so 
regard it. Should the General Counsel decide that the circumstances do not 
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warrant the issuance of a complaint, that is usually the end of the matter, for 
the courts have held that there is no appeal from this decision either to the 
Board or the courts. 

If, on the other hand, the General Counsel concludes that a complaint should 
issue, proceedings are set in motion which, in addition to the interests of the 
parties involved, may have a substantial impact on the state of the law itself. 
In reaching his decision the General Counsel is not only guided by outstanding 
Board and court precedent but often, as a practical matter, must make a 
threshold judgment as to what the law means—must decide whether Con- 
gress intended to protect or prohibit such conduct or whether Congress meant 
to leave a given subject outside the coverage of the act. For this important 
reason I feel that those of us whe are engaged daily in the work of interpret- 
ing and enforcing the act should refrain from expressing opinions as to how the 
law might be changed. It is permissible, perhaps, in certain instances, for us to 
express opinions as to what the law was, or is, but certainly not as to what 
it should be. In addition, there are other factors as well which cempel me to 
avoid any appearance of taking sides in these matters. When Congress writes 
a labor law it is legislating in an area where economic and political forces of 
the greatest magnitude are in operation. In its considerations the Congress must 
seek to accommodate opposing or competing interests which are often both vital 
and powerful. I think it goes without saying that it would adversely affect the 
usefulness of those who have the daily task of adjudicating conflicts between 
labor and management if we were to sponsor this bill or that bill because in our 
personal judgment one seems more socially or economically desirable than 
another. 

With this in mind, I want to cooperate with the subcommittee and offer it 
all the assistance that I can. The General Counsel's Office has had long ex 
perience in the operations of the act which may be the source of some guidance 
to the subcommittee. In this regard I wish to assure you that the Office of the 
General Counsel stands ready to furnish the subcommittee, or any of its mem 
bers or staff, with whatever facts we have or can obtain concerning matters 
which you may Have under consideration, I refer particularly to such matters 
as caseload and the speeding up of case handling, the expediting of enforcement 
of Board orders, personnel and budgetary requirements and the general improve 
ment of our operating procedures, As the subcommittee is aware, these mat 
ters bear importantly and directly upon the various proposals which have been 
advanced to met the problem of the so-called no-man’s land. Any proposal 
which will cause the Board to move, even part way, into this no-man’s land will 
affect substantially the personnel and budgetary requirements of this Agency. 

This is equally true of the problem of accelerating case handling procedures to 
meet the current influx of cases, a problem with which both the subcommittee 
and I are so deeply concerned. The Office of the General Counsel has made sub 
stantial progress in the speedup of case handling which I would be pleased to 
outline for the subcommittee. While I reGognize that there are many factors 
which contribute to delay, I would stress that the prime factor is lack of person- 
nel which, in turn, is produced by lack of funds. No amount of statutory amend- 
ment or procedural improvement can be substituted for the overwhelming need 
for more funds to be spent for more people. 

Mr. Tenier. Mr. Fenton, based upon your experience perhaps with 
the National Labor Relations Board, I wonder whether you can give 
us the benefit of your views ona question which concerns us very much 
having to do with this no-man’s land. 

Mr. Kearns. Will the gentleman yield at that point / 

When he discusses this I would like the General Counsel to incor 
porate this in his answering and thinking. 

Also, to document where the States have ruled on the right-to-work 
laws, whether or not it is a greater burden on the National Labor Re- 
lations Board, or less burden. 

Mr. Tetver. Do you think that it is appropr iate or it is desirable for 
Congress by statute to define a fixed jurisdiction for the National La- 
bor Relations Board ? 

Mr. Fenton. I certainly think it is appropriate for the Congress to 
define its policy in that area; yes, sir. 
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Mr. Trxxer. You say policy. Now, Mr. Fenton, you and I know, 
based upon our reading of the deci isions of the National Labor Rela- 
tions Board, that jurisdiction of the National Labor Relations Board 
has over the years at times been contracted, at times has been enlarged, 
depending on a variety of considerations which I do not suppose it is 
our function at this time to describe in detail, but havi ing to do some- 
what with budgetary problems. 

Now, at the present time, the National Labor Relations Board does 
not exercise its full powers insofar as jurisdiction over interstate 
commerce is concerned ; is that not correct 4 

Mr. Fenton. That is correct; yes, sir. 

Mr. Teter. Do you think it is appropriate, or feasible, or wise for 

the Congress to fix a specific area of jurisdiction for the Board, or 
do you think that that is a matter which the Board should be allowed 
in its discretion to vary from time to time ? 

Mr. Fenton. Is that your question, sir? 

Mr. Teter. Yes. 

Mr. Fenton. I think that if the Congress as a matter of policy feels 
that this so-called no man’s I and should be filled, as it were, by appro- 
priate regulations, that the Congress has alternative opportunities. 

The Congress may in its own wisdom prefer that the matters be 
handled in the no man’s land at the Federal level as against the State 
level. 

To that extent if that is the congressional attitude they can well 
mandate our Board to expand its jurisdiction or to remove the re- 
strictions, if you will. 

If the view of the Congress is that the State should have a greater 
voice, then I suggest the Congress in its wisdom can make manifest 
its attitude on that subject. 

Which way the Congress wants to go depends largely upon its own 
wisdom as to what is the best policy viz-a-viz the subject matter, be- 

cause, as you know, Congressman Teller, the whole problem of State 

versus Federal jurisdiction in any area has been one that has troubled 
every good mind since the founding of the Republic, and I would be 
reluctant as one individual to suggest which way the Congress ought 
to do its thinking viz-a-viz such a broad problem of State versus F ‘ed- 
era] jurisdiction in any area. 

Mr. Tetxer. I fully appreciate the point that you make, Mr. Fen- 
ton. Of course, if we decided to turn to giving greater jurisdic tion to 
the States insofar as NLRB practices and proc edures are concerned, 
that is to say certification of bargaining representatives and unfair 
labor practices, then our decision would be effective only in those 10 
States which have State labor relations. 

Our decision would uot be effective so far as the other 38 States 
are concerned. 

Mr. Fenton. That follows. 

Mr. Tetier. We have to make a primary decision as to whether we 
want to enlarge the NLRB’s jurisdiction and thereby affect 38 States, 
or whether we want to enlarge the jurisdiction of the State board and 
thereby affect 10 States of the 48 States. 

Mr. Fenton. That seems to be your alternative; yes, sir. 

Mr. Terier. In the event we decided, in view of the fact that we 
have 10 States which have labor relation statutes to enlarge the juris- 
diction or enlarge the jurisdictional scope over interstate commerce of 
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the National Labor Relations Board so as to affect the situation in 
the 38 States, do you think that that could be handled simply by 
enlarging the appropriation and expressing our desires to have the 
jurisdiction enlarged, or do you think it would be more desirable or 
at least feasible for us to specify in a statute the specific jurisdiction 
which we expect the National Labor Relations Board to exercise? 

Mr. Fenton. I would suggest the latter alternative. 

Mr. Tretier. In a statute? 

Mr. Fenton. Yes, sir. 

Mr. Tevier. You think it is feasible? 

Mr. Fenton. Yes, sir. 

Mr. Tetier. As I understand it, the way that the National Labor 
Relations Board expands or contracts its jurisdiction customarily is 
by a definition of industrial situations, that is to say, in certain aie 
tries which might be essentially local in character and then in certain 
other industries they are determined by the percentage of amount of 
intake or outflow so far as the Congress is concerned. 

Do you think we could specify these things in a statute? 

Or do you think that the National Labor Relations Board should 
continue to have a measure of discretion based upon its workload and 
other factors which the Board may consider relevant ? 

Mr. Fenton. Are you really not asking where the burden of action 
ought to lie, with the Congress or with the Board? Isn’t that the 
essence of your question ? 

Mr. Te.uer. It is not so much the burden. It is a question of the 
reality. We are interested in knowing whether it would be wiser 
for the Congress to do this by legislation or whether we should not 
assume the responsibility on our own to provide greater appropria- 
tions, give the National Labor Relations Board all doubts that it will 
act in line with our policy as expressed by the appropriations and 
leave it to the board based upon its expert appraisal of the industrial 
situation to determine the kind of situation where it wants to be in. 

Mr. Fenton. Let me say this in response: 

This so-called no man’s land is a wellspring of a certain number 
of representations and unfair labor practice problems, the precise 
number of which we can only conjecture upon. 

I think it is only fair to say that employees and employers who have 
no forum are in rather desperate shape. I think that is a fair and 
accurate statement. 

Now, if the Congress were to mandate our Board to tap that. reser- 
voir to the maximum, I am sure with the appropriate funds we could 
make a vast inroad into that reservoir and it may well be that by en- 
larging our jurisdiction, we will say, 20 percent more than we now 
have, or 25 percent more, that we might conceivably dry up that 
reservoir of no man’s land. 

I have made a practical suggestion to the Senate committee to this 
effect: that if it is the sense of the Congress that this Board should 
assume greater jurisdiction, the only hurdle in our way is a financial 
hurdle and if you are willing to provide us with, roughly speaking, 
an earmarked $1.5 million beyond our current needs in the nature of 
a trustee relationship as to those funds, we can attack the no man’s 
land area administratively and report back to the Congress our rate of 
progress, our rate of spending, and perhaps a year hence give you a 
complete picture of our achievement. 
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Presumably we might exhaust half the reservoir, three-quarters, all 
of it, nobody knows. 

I think we are all amenable to any kind of congressional sense as to 
what ought to be done, but I do want to make this observation : that 
we have a degree of frustration when we are faced with one segment 
of the Congress of being denied money that we need for our present 
workload, denied money for our projected workload, and then before 
another branch of Congress we are asked to take on still a third 
ingredient. 

Now, I suggest that the fiscal aspects of this problem be carefully 
considered and I would ask you to keep in mind that our current fiscal] 
posture is wretched. 

Currently we do not have enough money to print the briefs to en- 
force the law. That is how wretched we are in terms of dollar avail- 
ability. 

Our prospects for more money are in the following posture: 

Your House Appropriations Subcommittee has withheld six-hun 
dred-thousand-odd dollars for our next fiseal year. 

In addition to the restoration of that six-hundred-thousand-odd 
dollars, the Bureau of the Budget has now authorized a supplemental 
request for a million dollars plus, all for present workload during the 
coming year. 

In addition to those two components of dollars, if you want us to 
tap the no man’s land reservoir, it will take an additional million dol- 
Jars and a quarter the first year. 

Now, I suggest that before you saddle us with any such mandate 
that orderly government might dictate that we are given at least the 
fiscal ability to per form our present load. 

Mr. Tetxer. I do not want to take the time of other members of 
the committee, but as I understand it, this problem is not so much 
one for legislation as it is for the Congress, acting as a single Congress 
and not as a segmented group of oo ee minded committees 
and that if this committee would make up its mind on the subject and 
then effectuate that mind in the snot sta subcommittee and 
secure for the National Labor Relations Board the wherewithal to ex 
pand its jurisdiction, the National Labor Relations Board stands 
ready to effectuate that policy. 

Mr. Fenvon. I think that is a fair statement. 

I am sure you are more persuasive with that subcommittee than | 
have been. 

Mr. Tretier. That is a problem which should be effectuated in the 
Appropriations Committee and that can all be done without legis- 
lation. 

Could you go along with that if we did it in that way? That 
would not require legislation dealing with jurisdictional standards of 
the National Labor Relations Board or for anything along those lines. 

The National Labor Relations Board stands ready to expand its 
jurisdiction if the money is provided by the Congress. 

Mr. Fenvron. I think that is a fair statement. 

Of course, it has inherently one problem and that is our basic 
capacity, as a five-man board to handle the additional workload. That 
remains to be seen whether we can do it, or not. We can certainly 
try. 
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Mr. Perkins. At this time I should like to state that the questions 
asked by the gentleman from New York are most pertinent. I like- 
wise have several questions which I intend to ask the General Counsel 
when the other members have had an opportunity to question Mr. 
Fenton. 

I wonder here if by agreement we can limit the time for questions 
at this time, with the understanding that the General Counsel will re- 
main with us until we get all of these pertinent questions answered ? 

The gentleman from’ New York will yield to Mr. Kearns at this 
time. Wecan rotate later on. 

Before we can do that, if the General Counsel will identify his as- 
sociates here, it will be appreciated. 

Mr. Fenton. Yes. At my right is Mr. Thomas J. Ryan, who is a 
special assistant and on my left is J. Neal Tomey, who is a special 
assistant. 

Mr. Perkins. Go ahead, Mr. Kearns, 

Mr. Kearns. Mr. Chairman, we have gotten out of regular order, 
so to speak, because we decided to have questions. It was not the 
order for Mr. Teller to be the first one to ask the questions. It was 
to be the chairman to ask the questions he wanted, and then me, and 
then Mr. Wier, and we were to have a regular orderly proceeding here. 

I will overlook the irregularity as of now, but we will not have 
it that way inthe future, Iam sure. 

Mr. Trevier. I was not aware of any irregularity. 

Mr. Kearns. The chairman had made an agreement with me. We 
were going to alternate. We were not going to let someone take the 
floor and keep it. We were going to alternate. 

Mr. Tetier. I was not aware of any such effort. 

Mr. Kearns. I just said we were going to establish the order; 
that is it. 

Mr. Perkins. Mr. Kearns. 

Mr. Krarns. Now, when the chairman was here he was very pro- 
nounced in his concept of the no man’s land cases, that it was more or 
less financial: that the field had not been covered as it should be. 

As I understand, historically these cases sprung up really when we 
had the dual operation over at the National Labor Relations Board. 
Do you have any knowledge of that ? 

Mr. Fenron. Do you say dual operation ? 

Mr. Kearns. Yes. 

Mr. Fenron. Is that d-u-a-l, or d-u-e-]? 

Mr. Kearns. It could have been both, when the General Counsel was 
an entity unto himself and the Board was another body. 

Mr. Fenron. We still have that duality. 

Mr. Kearns. I understand there is more continuity of thinking 
between the General Counsel and the Board than there has been in 
the past. 

Mr. Fenron. We maintain comity of relationship: yes, sir. 

Mr. Kearns. To what degree is that understanding perfected 
today ¢ 

Mr. Fenron. I am optimistic. 

Mr. Kearns. You think we are on the right road now; in other 
words, good thinking between the General Counsel and the Board? 

Mr. Fenron. I think we are doing rather well. 

Mr. Hotnanp. You do not mean collusion ; do you ? 
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Mr. Kearns. No; I mean to get the job done that we want done. 

I do not think we can have a dual organization fighting in jeopardy 
of the wishes of the people in what we want to accomplish. 

Mr. Fenton. We are united in our effort. 

Mr. Kearns. I am glad to hear that. That is encouraging to the 
committee. 

Now, | Ne fore this committee would recommend or set up their views 
about giving more money to the National Labor Relations Board, I 
would Tike a brief statement from you for the record, how you operate 
in States where you have the right-to-work laws adopted by those 
States. 

Does it increase the burden on the Board, or lessen it ? 

Mr. Fenton. I don’t think it has any influence. 

Mr. Kearns. In other words, you have no indication whether it 
lessens it or increases it ¢ 

Mr. Fenton. That is correct. 

Mr. Krarns. Then the Board could say definitely that they do not 
care which way the States go on this P irticular issue ¢ 

Mr. Fenton. Speaking for myself, I do not think I have any value 
judgment to offer either way on State legislation in this area 

We are going to enforce our statute evenhandedly, albeit to the hilt 
at all times. 

Where the chips may fall viz-a-viz some articulate respondent 
somebody else, is only incidental. 

We keep a steady path forward, we administer the statute; that is 
our job, and we do it. 

The incidence of articulation by those who do not like the way we 
do it are purely incidental. We have to do it in a fair, evenhanded 
way. Thatisthe way wetry to do it. 

Mr. Kearns. Now, are the cases of the so-called no-man’s land cases 
increasing or decreasing so far as the numeral approach to it is con- 
cerned? Did you understand my question ? 

Are our cases increasing in this realm of no-man’s land cases, or de- 
creasing, at the present time ? 

Mr. Fenton. There is no way we can give you any documented in- 
formation on it because we don’t know and have no way of knowing 
whether employees in a given State would like to file a charge with us 
or not. 

We have no way of knowing that, albeit I think it is a fair assump 
tion that the numbers of cases untouched in no man’s |: aa are growing 
because those that are touched are also growing. 

In other words, more and more individuals are filing complaints 
with us where we have jur isdiction. They claim they are aggrieved 
by, for example, discrimination in a discharge. 

I think it 1s fair to assume if they are aggrieved in the areas where 
we have jurisdiction, others must be aggrieved in the areas where we 
have not, so I would assume in this unknown reservoir that there is 
probably a greater potential than there was a year ago. 

Mr. Krarns. That isa very good statement. 

Now, I have one other question to ask you. 

In your allocation of a million and a quarter dollars that you set up 
here, asking for additional money to operate with, are you anticipating 
in that figure the increased number of cases so that you can cover the 
field ¢ 


LABOR-MANAGEMENT RELATIONS 207 


Mr. Fenton. No, let me make that abundantly clear, if I may. 

Mr. Kearns. That is what I am concerned about. Because I do not 
want you to come in here and say a million and a quarter for today 
and a year from now $3 million. 

Mr. Fenron. Let me make it abundantly clear to you, if I may. 
Our fiscal prospects are as follows: 

There are three fiscal ingredients. Ingredient one, six hundred- 
thousand-odd dollars which was denied us already by your companion 
committee, the House Appropriations Subcommittee. That is item 1. 

Item 2, we need, roughly speaking, another $114 million in order to 
meet our known workload in the coming fiscal year. 

Mr. Kearns. That is this fiscal year ¢ 

Mr. Fenton. Yes, sir. 

Item 3, if we are going to tap the no man’s land reservoir with any 
kind of effectiveness we need a third ingredient which is, roughly 
speaking, another $114 million the first year. 

Mr. Kearns. That is a different picture now. 

Mr. Trevier. I am glad, Mr. Fenton, you clarified that. You need 
$114 million now just to keep up your present load, and another 
$114 million to increase the jurisdictional scope so as to attack the 
no-man’s land and you also say you are not sure to what extent you 

can do the job even with the additional $114 million because, after 
all, you have a board of five human beings and there is a limit to 
their capacity to handle the cases. 

Mr. Fenton. That isa fair statement. 

Mr. Trevier. You are not able to give us some specific mathematical 
statistical figures in answer, of some experience if we give you the 
additional money ¢ 

Mr. Fenton. I think the chairman, when he appears, will provide 
you with some data that indicates that, roughly speaking, an increase 
in 20 percent more cases will make a substantial inroad in the no- 
man’s land area. 

Mr. 'Tevuer. Mr. Kearns, do you mind if I ask another question of 
the witness ? 

Mr. Kearns. I will, but I want to tell Mr. Fenton that I admire his 
frankness here because it has been my experience here so many times 
we get a figure of appropriation—I am glad Mr. Barden is here 
that we think the job is going to be done and then we wake up to 
find that we nave not even scratched the surface of the thing, they 
have to come back and ask for more money. 

I thought if we had the whole picture we would have the ground- 
work laid where we could approach this problem in a sensible, honor- 
able fashion. 

Mr. Fenton. May I make an observation ? 

The arithmetic I gave you was from memory, so I need some toler- 
ance on the precise figure. I am talking about 3 ingredients, $600,000 
plus, we have been denied; a million plus we need; another million 
plus we need if we are going to tap jurisdiction. 

Mr. Kearns. In other words, in order for this committee or the 
Congress to put you in business, you need this kind of money ? 

Mr. Fen'ron. That is correct. 

Mr. Kearns. I yield to Mr. Teller. 

Mr. Treveer. Thank you, Mr. Kearns. 
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The decision in the Garner cases has impressed on the National 
Labor Relations Board an additional workload, has it not ? 

Mr. Fenton. I do not particularly want to earmark any particular 
‘ase, but the Garner series, and the Guss series, and the rest of them 
have all indicated that the jurisdiction is preempted to the Federal 
level and naturally that gives us more work. 

Mr. Tetier. I do not know whether the Guss decision gives you 
any more work if your jurisdictional scope remains the same. I do 
not quite follow you on that. 

Mr. Fenron. My point is that I do not like to say any particular 
case does such and such to our workload. 

Obviously, whatever activity is held to be in our jurisdiction, every 
time the incident comes up under that activity, we take the case and 
I assume it means more work. 

Mr. Teuuer. Yes, but what I was curious to know, and I rather 
think, is whether the decisions in the Garner series of cases, which 
held that the State court cannot issue any injunction to restrain labor 
activity in an industry affecting interstate commerce, that jurisdic 
tion to remedy alleged wrongdoing, if it is an unfair labor practice, 
resides solely in the National Labor Relations Board, is whether you 
have any statistics in the amount of increase in workload of the Na- 
tional Labor Relations Board resultine from the fact that now em 
ployers must come to the Board, they cannot go to the State courts. 

Do you have any information on that ? 

Mr. Fenton. We have lots of statistics, but I could not tie them in 
with the precise effect of Garner as Garner. 

But it is fair to say the last couple of years and particularly this 
current calendar year and the approaching fiscal year indicate a vast 
rise in the number of cases filed with us. 

Actually, it is an excess of 20 percent larger workload than we 
had, for example, in the current fiscal year. I don’t think you can 
precisely say that Garner had X percent or Y percent, but I think 
it is a fair statement that the less jurisdiction the States have and the 
more we have, the more work we have to do. 

Mr. Teiier. | am particularly interested, and I know Mr. Kearns 
will join me, as my other colleagues will, in your view this is not so 
much a problem of legislation as it isa problem of money and that the 
National Labor Relations Board stands ready tO expand its juris 
diction if the C oneress W il] proy ide t} le money for that purpose. Is 
that not a fair statement of your testimony here this morning, sir? 

Mr. Fenron. | predicate the statement on the sense I vet. of this 
committee, or certainly articulate segments of it, that something ought 
to be done with the no man’s land. 

I don’t substitute my judgment or wisdom for that of the Congress 
viz-a-viz the State or Federal function in this or any other area. 

Mr. Teiier. There i is no unwillingness on the part of the National 
Labor Relations Board to plug the gap in the no man’s land. It is 
simply a problem of Congress providing the money and indicating to 
the Board we want them to do it. 

Mr. Fenton. I think if you indicate strongly you want the Board 
to do it and provide the funds, that the job will be done. 

Mr. Teter. That indication does not dh to take the form of leg 
islation, but simply the form of money; is that not right? 
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Mr. Kearns. All right, while we are on the money end of it here, 
Mr. Fenton, from my own knowledge, because I do not know about 
this and I would like to have you enlighten me about it; is there an 
average cost per case, or do they all vary 7 

Now, I do not expect you to give me the figures exactly, but the com- 
mittee might like to know it. Do you run into cases where they run 
far be yond what you expect, or do the cases have an average cost! % 

Mr. Fenton. We can only give average figures because there is no 
way to know what any particular case may cost. 

Obv iously, a routine unfair labor practice case costs less than Kohler- 
type situations. 

Mr. Kearns. Yes; I can understand. 

Do you have an average load cost per case / 

Mr. Frenron. We figure that the average complaint case has a price 
tag of from $1,100 to $2,000. 

Mr. Krarns. Is that unfair labor, or representation ? 

Mr. Fenron. That was an unfair labor practice case that comes at 
about a price tag of roughly $1,100 to $2,000. 

Mr. Tevuer. Are these cases which result in Board orders, or are 
they cases that you have to take into court?) How can we evaluate it ? 

Mr. Fenton. That is a rough average by taking the number of C 
cases, so called. 

Mr. Tetter. Which go to hearing? 

Mr. Fenton. No; the total cases, all of them. 

Mr. Tevier. I find it difficult to evaluate that kind of statistics be- 
cause I do not know how many cases are settled before they go to 
hearing. My impression is that the greater number of cases are settled 
before they reach hearing. 

Mr. Kearns. How did they arrive at these figures for the money 
they are asking for if they do not know so many cases cost so much 
money ¢ 

Mr. Tevier. | join with you in your question, but this average does 
not necessarily reflect a typical situation but, rather, takes in so great 
a variety of situations that I wonder whether the figure itself has any 
value. 

Mr. Grirrry. I think that is the question as to what was the average 
cost. 

Mr. Kearns. If they are going to recommend money, I think we 
ought to know what they are working on. 

Mr. Tevier. The average cost of a National Labor Relations Board 
proceeding involving a large company would be something substan- 
tially different from the average cost of a case involving the smaller 
companies, which would exist in no man’s land. 

Mr. Krarns. On the other hand, they could say the case may cost 
$2,000, where it costs only $500, so that may go into the kitty for 
something that costs more; is that not right? They would have to 
take an average on it. 

Mr. Perkins. Mr. Barden. 

Mr. Barven. Mr. Fenton, what is the present status of the docket 
of the National Labor Relations Board? Are they behind ¢ 

Mr. Fenton. We are rather sharply behind in our caseload. 

Mr. Barpen. You say that the number of cases are increasing. 
Would I be correct in saying that you are getting further behind ¢ 

Mr. Fenton. That isa fair statement. 
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I can provide you with arithmetic on that at this instant if you 
would like it. 

Mr. Barven. The thing that interests me is how will money solve 
it? You have a 5-man Board, and with the present caseload you are 
behind, and with the increase you will get further behind, and all of 
these cases funnel up and point up to the 5-man Board, so how can you 
be optimistic over solving that problem with more money ¢ 

Mr. Fenton. I am an optimist albeit not an incurable one. The 
fact is that 80 cents of every dollar we get we spend for people. Since 
the large percentage of cases are disposed of, whether they are repre- 
sentation cases or unfair labor-practice cases, without recourse to the 
full Board, obviously with more people we dispose of more cases. It 
just follows like night follows day. 

Mr. Barpen. Yes; but that is not what we were discussing. I was 
speaking of the Board’s docket, the workload of deciding cases. 

Now, the cases are going to the five-man Board. If they are now 
behind—and they are—if they are now getting further behind, and 
apparently they are from what you say, how will more people relieve 
the 5-man Board, because we have been disc ussing the cases that go to 
the 5-man Board? 

Mr. Fenton. I see. I think earlier in my responses to Congressman 
Teller, I indicated a caveat, if you will, that 1 was not giving any 
prognosis of the capacity of the five- man Board to keep abreast of a 
bigger workload. There are five human beings, and they can work 
hard, and they are streamlining their procedures, I know that. They 
are putting out more cases than they have ever put out before, and 
they expect to do better still. 

Now, I cannot prejudge their ultimate capacity to handle added 
workload albeit I think this: that if we take on more cases each mem- 
ber would have to augment his staff of assistants and they in turn 
would process more cases to the members for discussion and resolution. 

Mr. Barven. Of course, I am aware of the fact if the present Su- 
preme Court continues to ignore the will of Congress and substitutes 
its own will in streamlining and rewriting and reinterpreting the acts 
passed by Congress, neither you nor I could guess how many more no 
man’s lands are to appear ; how many more problems are to appear in 
the way of possible increase of jurisdiction. 

Mr. Fenton. The whole problem of the relative function of our 
three brs anches of Government is one that has always given me a great 
deal of pause and I pause before your observation, ‘Mr. Barden. 

Mr. Barven. I was impressed with the fact that you indicated some 
reluctance in substituting your will for the will of Congress. It is 
rather unusual. 

I know so many people in Washington who rather enjoy that, much 
to my displeasure. 

Mr. Frenron. It is always easier to kibitz than to operate, isn’t it? 

Mr. Barpen. Well, I do not know. It depends on whether you are 
getting operated on or not. That has something to do with that. 

But [ fee! 1 must say this because I have tangled with this end of the 
law and with the National Labor Relations Board since its creation. 

Mr. Fenron. I recall that. 

Mr. Barpen. At one time it was horribly operated. I could not 
conceive of a quasi-judicial body functioning as it did. We have gone 








LABOR-MANAGEMENT RELATIONS 211 


right far toward remedying this situation and there is nothing like the 
cause for complaint that once existed. 

But I still get some rather sharp backlash at times. I must say that 
you are more fortunate than some other general counsels who have 
preceded you in that you have a smaller percentage of self-appointed, 
shall I call them, persecutors, or prosecutors, who revel in delaying 
action and clearly show a rather interested point of view in the devel- 
olpment of a case. 

I think that is bad for the Board; I think it is bad for the law; 1 
think it is bad for the Government, because the American people are 
generally—I say that word with emphasis—the average American, 
regardless of what he may be connected with, has a very keen sense of 
fair play. 

As I have used the illustration, anyone who does not believe that let 
them go to the ball game and let them get the idea that the umpire is 
unfair, and that is rough, so while someone may think that he is reap- 
ing some temporary benefit, many times to a much greater extent if he 
is ‘damaging the cause he purports to represent, he is dam: aging the 
Board and heis damaging the Government. 

So I am glad to say to you that I am glad to see the trend away 
from that, but you still have many of them because I have some reliable 
letters and then when I check into it I find there inside fighting is 
rather vicious. 

I believe if you will look back in the record you will find where I 
have probably made some records on that and the Board made some, 
too. 

Iam proud of mine. I donot know how they feel about theirs. 

Again I say the trend has been toward improvement and I certainly 
want to congratulate you and encourage you in some further improve- 
ments, because the answers that I have received in some instances are: 
“Well, what are we going to do with them? They are civil service 
and if we go to remove one he goes to Capitol Hill; he goes to the 
White House and here comes the explosion.” 

Well, I believe some tests ought to be made of that. If a man is not 
doing his job well, the civil service was never designed to protect a 
bad man in government, either a bad operator or an inefficient opera- 
tor. 

I think that ought to be written in capital letters. 

Mr. Kearns. Has the chairman of the full committee formulated 
any thinking as to whether or not the increase in appropriations would 
remedy the situation we have this morning ? 

Mr. Barpven. I have not given that much thought because I have 
some other things bothering me, to bother with and to think about 
that I pass the buck as much as possible to the Appropriations Com- 
mittee—that happens to be more in their field—to worry over. 

I am disturbed over this so-called no man’s land. To be perfectly 
frank about it, I think it is not only unfair to business and particul arly 
small business, I think it is a perfectly silly decision and there is no 
justification either in law or reason for its existence. 

Now, that is pretty strong language, but I almost have contempt 
for it because here Congress writes a law intending to cover business, 
big, little, and otherwise. Now, we come along and have other 
branches of the Government dissecting that law and saying, “Well, 
we will throw out this group and we will consider this group.” 
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I see no excuse for the no man’s land. I think very strongly it is 
the responsibility of Congress, if we can get permission from the 
Supreme Court, to correct it. 

Mr. Perkins. Mr. Griffin. 

Mr. Grirrtin. I just want to clarify one thing in my mind. 

I am going over to the floor to vote on an “amendment to put $100 
million into the Defense Department budget which is over and above 
what the administration requested. 

Was this $600,000 less than what the administration requested for 
your agency / 

Mr. Fenton. Substantially. 

Mr. Grirrin. The Appropriations Subcommittee took it out and, 
as I remember, it came to the floor and there was an attempt made to 
restore it there and it failed, so it went through the House, the appro- 
priation bill, with $600,000 less than the administration requested. 

Mr. Fenton. That is correct. 

Mr. Grirrin. I just want to be sure of that. 

Mr. Fenton. You are right. 

Mr. Grirrin. Well, we have to go over and answer a rollcall so I 
will not ask any more questions. 

Mr. Perkins. What is the will of the committee? When do we 
want to come back ? 

What about tomorrow morning at 10 o’clock ? 

Mr. Fenton. Would you like me here at 10 o’clock ? 

Mr. Perkins. Will tomorrow at 9 o’clock be suitable, Mr. Fenton ? 

Mr. Fenton. Did yousay 9 o’clock ? 

Mr. Perkins. I mean tomorrow at 9 o’clock, Friday. 

Mr. Fenton. I will be here tomorrow morning at 9 o’clock. 

Mr. Perkins. All right, the committee will recess and reconvene 
tomorrow morning at 9 o’clock. 

(Thereupon, at 11:05 a. m., the committee was recessed, to recon- 
vene at 9 a. m., Friday, June 6, 1958.) 
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Tlousr or REPRESENTATIVES, 
SUBCOMMITTEE ON LABor-MANAGEMENT RELATIONS, 
OF THE COMMITTEE ON EpUCATION AND LABOR, 
Washington, DG: 
The subcommittee met at 9:30 a. m., pursuant to recess, In room 
, Old House Office Building, Hon. Carl D. Perkins (chairman of 

the ‘wale committee) presiding. 

Present: Representatives Perkins, Holland, Kearns, Rhodes, and 
Griffin. 

Committee members present also: Representatives Wier and Gwinn. 

Staff members also og Fred G. Hussey, chief clerk of the 
full committee; Charles M. Ryan, general counsel; Russell C. Der 
rickson, chief investigator; Kennedy W. Ward, assistant general 
counsel; and Robert FE. McCord, clerk (Subcommittee on General 
Education ). 

Mr. Perkins. The committee will come to order. 

Mr. Holland, have you any questions this morning? If so, proceed. 

Mr. Ruoprs. Did he have a prepared statement ? 

Mr. Perkins. Yes. 

Mr. Riroprs. I would like to have a prepared statement to look over. 

Mr. Perxins. Yes. . Get a pre pared st: itement for Mr. Rhodes. 

You may tell the committee just when you took over as General 


Counsel for NLRB. 


STATEMENT OF JEROME D. FENTON, GENERAL COUNSEL (ACCOM- 
PANIED BY J. NEAL TOMEY, SPECIAL ASSISTANT), NATIONAL 
LABOR RELATIONS BOARD 


Mr. Fenton. Yes,sir. I was appointed 15 months ago. 

Mr. Perkins. Who preceded you as General Counsel 

Mr. Fenron. Mr. T. C. Kammholz, 

Mr. Hotianp. Mr. Chairman. 

Mr. Perkins. Go ahead. 

Mr. Hotianp. I was getting some information, and I didn’t get it 
this morning. I would like to ask you a few things. You have been 
General Counsel for how long, did you say ? 

Mr. Fenron. Fifteen months, Mr. Holland. 

Mr. Hotianp. Fifteen months. You have sole authority over the 
issuance of complaints in unfair labor practices, do you not? 

Mr. Fen'ron. Under the statute, yes, sir. 

Mr. Hotxanp. I have a table here comparing the issuance of com- 
plaints between the years ending June 30, 1953, and June 30, 1957. 
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[t shows the total number of complaints issued by the General Counsel 
is down. The number of complaints issued against the employer is 
down. But the number of complaints issued against unions 1s up. 
Would you explain that ¢ 

Mr. Fenton. I take it that the dates in question antedated me in 
point of time. 

Mr. Horianp. In 1953, total of 950 cases, against the employer it 
was 757, against the unions it was 193. In 1957, it was 689 complaints, 
394 against employers, 295 against unions. 

In other words, 1f you compare the years, the individuals were going 
down and the unions going way up. 

Mr. Fenton. And would you like my observation on that, sir? 

Mr. Hotuanp. Yes. 

Mr. Fenton. I have no doubt that my predecessors in this office, 
like myself, have sought to treat this area of the issuance of complaints 
in a very even-handed fashion. 

I think that the arithmetic for any one fiscal or calendar year, in 
terms of the incident of the impact against unions or the impact against 
employers, is purely incidental to that even-handed judgmental exer- 
cise by each of my predecessors. I think that my conduct of this office 
is no different than their conduct when they were incumbent. I think 
that that is borne out pretty well. 

To fill out your picture of complaints issued during my incumbency, 
it so happens that since I have taken office, the number of complaints 
against employers has risen and against unions has gone down. 

Now, for example, in the calendar quarter of the current year, Jan- 
uary to March 1958, the complaints issued against unions by me totaled 
36, against employers 85. Now I hasten to add that I do not think 
that those figures that I have just recited would characterize my activ- 
ities as prounion, any more than I would assert that the other disp: rity 
that you have read would suggest that a predecessor has been antiunion. 

To put it differently, I think that the office I occ upy has been carried 
out by me and my predec essors in an even-handed way, and I think 
that the arithmetic is purely incidental. I claim nothing for the 
arithmetic I have given you for my incumbency, nor do I care to 
characterize the arithmetic of my predecessors. 

What I would like to emphasize in this area, however, is that I have 
long felt that this dichotomy of cor npl: aints against unions or against 
employers has an inherent distortion in it, because I think the point 
of emphasis ought to be who are bringing the complaints, whether 
they be against unions or against companies. And the remarkable 
thing, Mr. Holland, is that the high increase in complaints is by indi- 
viduals who claim to be aggrieved by a company or by a union or both. 
That is the signficant thing here. 

If an employee gets discharged and he thinks the union caused it, he 
may file a compl: int against the union. He could file the same com- 
plaint against a company. Now if his case is just and it is before me, 
{ will issue the complaint. It is by sheer accident which one he 
charged. Do you see my point? 

So if he only compl: 1ins against the union, I issue the complaint 
because his cause is just, not because the respondent charged happens 
to be a union or happens to be a company. 
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So I want to just insert, if I may, a word of caution that the dichot- 
omy “against” unions and “against” companies can be very misleading 
if the arithmetic is translated into basic attitude. 

Mr. Hotuanp. I have noticed in the January issue of the chamber 
of commerce magazine, they gave a whole list of decisions by the 
courts which changes considerably approaches in the relationship be- 
tween labor and management. Do you think that that would have 
some bearing on your case, that is in making your complaints ? 

Mr. Fenton. I am not sure that I follow you. What cases are they 
talking about? I don’t read that publication with great regularity so 
I am not familiar 

Mr. Hotianp. They gave a complete list as to what management 
can do to oppose the labor union organizing their plant. They were 
made by decisions by the courts. 

Mr. Fenvon. Do you mean such things as the employer’s so-called 
right of free speech and the like ? 

Mr. Hotianp. That is right. 

Mr. Fenton. I have some reluctance to characterize the particular 
yublication or any other publication, albeit I take it that we must all 
[ mindful that in the labor union-management relationship gener- 
ally, that they are involved in what is essentially a contest. I would 
not deplore the fact that publications for either side of that. contest 
would point out to its particular interested readership judicial devel- 
opments that may affect their day-to-day problem. 

I happen not to be influenced myself by what a particular publica- 
tion might say respecting the advantage or disadvantage of one par- 
ticular decision vis-a-vis the balance of power in this struggle that is 
going on. 

Mr. Hotianp. I do not want to monopolize all the time here. 

Mr. Perkins. Mr. Rhodes. 

Mr. Hotianp. I yield to my good friend, Mr. Rhodes. 

Mr. Ruopes. Thank you, Mr. Holland. 

Mr. Fenton, in the President’s recommendations on labor legisla- 
tion, there was an item regarding authorizing the appointment of an 
Acting General Counsel at such times as the office of General Counsel 
becomes vacant. I presume that the reason for such a recommenda- 
tion is the present state of the law, is it not? 

Mr. Fenton. Rather than the present state of the incumbent? 

Mr. Ruopes. That is correct. I am sort of asking you to pass on 
your own demise perhaps, but we don’t anticipate that demise coming 
soon so perhaps it won't be as sensitive as it might otherwise be. 

Mr. Frenron. My understanding of that corresponds with yours, 
Mr. Rhodes. I think because of the endowment of the General Counsel 
at any given time with statutory power unique to the incumbent rather 
makes it imperative that this power not be lost by demise or other 
disability or departure of a particular incumbent. 

Mr. Ruopes. In other words, the law, the National Labor Rela- 
tions Act, gives certain powers to the General Counsel himself, which 
could not be exercised now by some individual who might be acting 
because that individual has not actually been confirmed by the Senate 
and therefore does not have the statutory power. 

Mr. Fenton. That is correct, to avoid a hiatus. 
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Mr. Ruopes. That is correct. Actually it allows the President to 
make - interim appointment ? 

Mr. Fenton. Among other things, yes, sir. 

Mr. Ruopes. Yes. I do not know whether there was questioning 
yesterday about the present backlog of the National Labor Relations 
Board or not. Hasthat point been covered ? 

Mr. Perkins. Pretty well, but not thoroughly. 

Mr. Ruoprs. Might I ask if Mr. Fenton has any thoughts as to the 
manner in which that backlog could best be cleared up? While you 
are answering that, perhaps it might be well to bear in mind that 
my next ¢ juestion 1s voing to concern the no man’s land and the possi 
bility that the Board might not only clear up its backlog but expand 
its a ‘tivities so that at least a portion of the no man’s land would 
be clea red up. 

Do you want to answer the two of them together? It would be 
perfectly all right. 

Mr. Fenron. Let me see if I can be helpful in both areas. 

Mr. Ruopes. Yes, sir. 

Mr. Fen'ron. Respecting current backlog, we have it in rather great 


lance. There is nothing about that backlog that more money 


abun 
would not cure. 

Mr. Riopi S. Would you care te stop there al d olve the committee 
an estimate as to how 1} uch money would be required to cure the 
backlog in a reasonable time. sav. to catch it up in 3 vears or 2 years! 

Mr. Fenvon. Yes, sir. I will 
you 11] allow me some sheht arit metic tolerance. 

Mr. Ruopes. Absolutely. We are dealing in an intangible here 
and I just want to get your ideas. 

Mr. Frntron. There are two ce mponents ot money that are vital 
to clearing up the back log. The first component is in the price area 
of about $650,000. TI earmarked that component because that is about 
the amount of 1 oney that your con npani n committee, the House 
Ap ypropri: itions Con mittee, and indeed the House, was not persuaded, 
I guess, that it was necessary to have. The fact is that money is nec- 
essary. 

Mr. Perkins. Let me ask you at this point, if the gentleman from 
Arizona would yield, was that money in the budget this year, and the 
committee refused canine’ 

Mr. Fenton. That iscorrect, Mr. Chairman. 

Now that amount of money is what I call the first component of 
our fiscal distress. The second compone nt is in the neighborhood of 
a million and a quarter plus, which is needed in addition to the first 
component to address ourselves to the backlog. 

Mr. Ruopes. You split these into components. What would the 
$650,000 be used for, and what would the $1,250,000 be used for ? 

Mr. Fenton. All for the same purpose. The fact is that the six 
hundred-thousand-odd dollars money is the amount that was author- 
ized in the President’s budget and the same amount the House declined 
to appropriate. We have filed now a supplemental budget that has the 
kind of arithmetic of a million and a quarter plus, as a supplemental 
appropriation for the coming fiscal year. Both those amounts are 
needed if we are going to keep abreast of our workload and clean up 
the backlog. 


rive you approximate figures, if 
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Mr. Ruoprs. This money would be used for hiring and paying per- 
sonnel, I take it ? 

Mr. Fenron. That is correct, because 80 cents of every dollar, Mr. 
Rhodes, goes for people. 

Now to respond to what you earlier foreshadowed, the no-man’s 
land area, in terms of dollar need for that, if the Congress were to 
mandate the Board to dry up the reservoir of no-man’s land, in the 
initial year we would need, roughly speaking, $114 million to address 
ourselves to that. Now I want to make it abundantly clear that that 
is the third component in our fiscal pyramid. 

Mr. Ruopes. So that would be a total of rughly $3,400,000 which 
it would take to catch up the backlog in a reasonable time and expand 
the jurisdiction of the Board to encompass that section of the law 
we now call the no man’s land 4 

Mr. Fenron. That issubstantially correct; yes, sir. 

Mr. Ruopes. Do you feel that it is feasible for the Board to so 
expand its activities as to completely encompass the no-man’s land 
or should the Board encompass 50 percent of it or 75 percent of it or 
90 percent of it or 100 percent of it / 

Mr. Fenton. I want to be very responsive, Mr. Rhodes, albeit I 
do want to suggest to you that the Chairman of our Board will be be- 
fore vou, I think, on Tuesday, and it is my understanding that he has 
a presentation and observations to make on the absorption of no-man’s 
land. 

I think it would be in keeping, however, with that coming event, 
if I might make a limited observation, if it would help you. 

Mr. Ruopes. I cert: ainly think it would be helpful, and, of course, 
your function is somewhat different than the function of the Chair- 
man of the Board. His function is that of an administrative tribunal, 
more or less. Yours is the function of a prosecutor and investigator. 
So I think we do have two areas of feasibility here which we should 
probe and the one in which you would be knowledgeable, and the 
other in which the Chairman of the Board would be more knowledge- 
able. 

Mr. Frenron. Let us see if we can address ourselves to that: As far 
as the functional aspects of my phase of no man’s land are concerned, 
I would be prepared if it were the sense of the Congress that we 
should address ourselves to that problem, to add to the staff in the 
field in the regional offices which are throughout the country as you 
know, and I think we could augment our staff sufficiently in the first 
months that we had the money to do it with, to make substantial in- 
roads into what we call no man’s land. 

do want to indicate to your committee a caveat here. Nobody 
really knows just what the depth of that no man’s reservoir is. There 
is no way to offer any documented prognosis of the number of repre- 
sentation cases that would come out of it or the number of the com- 
plaint cases, albeit we think the reservoir has quite a bit of depth. 

The indication is that if we were to take on 20 percent more cases 
than we now have, we could make a substantial inroad into the no 
man’s land area, and whether the 20 percent additional load would 
empty that reservoir by 50 percent, 75 percent, or 100 percent, only 
time will tell. 

The optimist would say that 20 percent more workload would ex- 
haust that reservoir. The pessimist might say the contrary. But I 
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think that from the vantage point of your committee and the vantage 
point of the House and Senate that thought ought to be given to a 
fiscal scheme something like the following: If it is the sense of the 
Congress that we should empty that reservoir, I think the Congress 
should appropriate about $114 million for the first year of our res- 
ervoir approach; and, if you would like, we could report back to 
you quarterly our rate of spending and our rate of achievement. 

I am confident in any event that if you would trustee that kind of 
money to us for reservoir purpose that in 1 year of operation I think 
the Congress would have a very good picture of whether we have 
emptied the reservoir or whether we are halfway home or three- 
quarters of the way home. 

And I don’t know any more practical way to suggest an approach 
to that problem than that suggestion. 

Mr. Ruopes. Mr. Fenton, is there any realm of possibility, in your 
opinion, for granting concurrent juris sdiction with certain State tri- 
bunals if they exist and where the law of the State is commensurate 
with the National Labor Relations Act, in certain cases which pos 
sibly could be satisfied either by the Board or by action of the law to 
those tribunals, to do two things? One would be to lighten the work 
load of the Board. The second would be to provide a a pe rhi tps more 
convenient tribunal closer to the situs of the case, which might cut 
down somewhat on the expenses of the litigants in trying the matter. 

I am a little fuzzy because I have not had the time yet to really 
probe this question, to determine in my own mind just what cases I 
would want to assign. 1 feel certainly that a case witha purely inter 
state flavor in the ‘perhi aps classical sense, where it is a case between 
& national union and a business completely in interstate commerce, 
should be tried before the National Labor Relations Board. How 
ever, as you know, the National Labor Relations Act has a very broad 
definition of interstate commerce. I think it says “in or affecting 
interstate commerce.” And I have often thought that there mughé be 
an area there for narrowing that definition to provide that in certain 
instances the oe tribunals could take over concurrently with the 
juris sdiction of the National Labor Relations Board. Do you fee] that 
answering this question would compromise you In any way as far as 
being General Counsel is concerned, or would you care to give us your 
thinking on the matter / 

Mr. Fenton. The way I am going to answer it won’t compromise 
me. Let me say, first, that I have a perfectly normal reluctance to 
offer a value judgment on the relative allocation of Federal versus 
State powers over this or any other area. 

That is a subject that has troubled the best minds in our country 
since the Republic was founded. And I know my own limitations 
when it comes to competing with those minds vis-a-vis a resolution of 
that problem. 

I think, however, that in spite of that limitation I can offer some 
observations on the subject that may perhaps assist your thinking. If 
the sense of the Congress is that the activities of labor and man: igre- 
ment should be pres ‘mpted at the national level to the maximum, then, 
of course, the national act could be made to apply almost exclusively 
by congressional action. 

In terms of ceding jurisdiction to the States, the Congress, I think, 
has to be mindful of a number of considerations. In the first place; 
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the section of our statute dealing with cession is not spelled out to the 
ultimate. It is a little, if you will, fuzzy, and many people raise 
rather challenging questions as to whether we have the right as a 
Board to cede at all. 

Most people are convinced that if we have the power to cede that 
the language of the present statute imposes sharp limitations, and the 
limitations would seem to be that we can only cede to such States as 
have labor law comparable to ‘Taft-Hartley, both in terms and in 
construction. 

Now, offhand, I do not know any State that has a law, which in 
terms and by construction is on all fours with the Taft-Hartley law. 
There may be such, albeit we are all aware that only roughly a dozen 
States have any kind of machinery. 

So I think it is fair to say that, assuming there is the power to cede 
and assuming cession takes place, that in those States that do not have 
any kind of a labor law, and they are in the majority, that we would 
be, in effect, in those States leaving it to the common law of the State 
and the court attitudes on these subjects to develop the law. 

Mr. Ropes. Of course, my thesis was that you would not cede unless 
the law was commensurate. I did not say comparable. I said com 
mensurate with the National Labor Relations Act. 

Mr. Fenton. I see. 

Mr. Rnopes. Also the present law, as I understand it, allows cession 
by case and not cession be subject. Is that a fair statement as you 
understand the law 4 

Mr. Fenron. Well, I do not think it is quite that simple. You will 
notice that the cession provisions of our statute lie under the unfair 
labor practice prevention section. Some argue that since no refer- 
ence is made under the representation phases of our statute to cession 
that we cannot cede. I can only suggest that it would be a strange 
result if we have the power to cede in one facet of our operation and 
not inthe other. I say it would be a strange result. 

Supposedly one of the more advanced State statutes is the New 
York statute and currently before the Board is a request to cede to the 
State of New York jur isdiction over the taxicab industry. The parties 
to that proceeding take opposite viewpoints, both on the power to cede 
and the wisdom of ceding. And I do not suggest what the result 
might be or ought to be, although it is quite transparently obvious that 
the New York statute, unlike the Federal statute, makes no provision 
for unfair labor practices if unions are respondents. Now whether 
that variation is critical in terms of our power to cede is a question 
that will be argued before the Board by these parties in the taxicab 
case, 

I can only suggest that the present state of our statute vis-a-vis 
cession and all the ramifications of it in terms of the power to cede and 
the wisdom of exercising the power is not a subject that we can dispose 
of by the type of ¢ ‘olloquy you and | are now engaged in. 

Mr. Ruopes. That is true. 

Mr. Fenron. Muchas I would like to be helpful. 

Mr. Rnuoprs. I understand the ramifications involved, which is one 
reason that I have been reluctant to proceed in this field in any manner 
other than to suggest the possibility that the Board might expand its 
present operations. 
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I do feel that there is some possibility that in the future that the 
States might and should get into this. 1 may be speaking of 20 years 
from now. 

Mr. Fenton. I have heard it said by some sophisticated people that 
the 1947 amendments were an invitation to the States to pass legisla- 
tion. the net result of which would be to at least endow the States with 
machinery to handle these affairs. Whether the response of the 
States to that invitation satisfied those who extended it, I do not 
know. But in any event most of the States, in terms of numerical 
majority, are w ithout st: tutes, as you know. 

Mr. Hotianp. Will you yield for a question ? 

Mr. Ruopes. I yield. 

Mr. Honuanp. In your estimation, do you not think there is a drive 
on right now, a very concentrated drive, to take back to the States 
the control of labor ? 

Mr. Fenton. The control of labor did you say, sir ? 

Mr. Hotianp. Yes. 

Mr. Ruopes. Do you mean the control of labor-management rela- 
tions ? 

Mr. Hotianp. Yes. 

Mr. Fenton. I do not offhand know of any drive as a drive. 

Mr. Hotuanp. I say a concentrated effort. 

Mr. Fenton. I know there are many thinking people who honestly 
differ as to the degree of participation that ought to be that of the 
State and that of the Federal Government. And I do not offer any 
valued judgment on that question. 

It is fair to point out that the Supreme Court just recently in two 
very vital cases has indicated that the States as such, have a large 
measure of concurrent jurisdiction with the Federal Government in 
some areas of labor-management problems. I aver particularly to 
the case coming from the State of Alabama, called the (/nited Auto 
Workers v. Russell case, and the case coming from the State of Cali- 
fornia, Machinists v. Gonzalez. In those cases the Supreme Court 
indicated that the States have a vast residual power in certain aspects 
of labor-management relationships. 

Whether one applauds or deplores those results is of no moment. 
The fact is that the decisions suggest that this matter of State versus 
Federal function has not yet reached its terminal point. 

Mr. Ruopes. Mr. Fenton, now another idea which IT have expressed 
from time to time is that we might reduce the workload of the Na 
tional Labor Relations Board somewhat by ceding more authority 
to State institutions, where they exist, to conduct representation elec 
tions, bearing in mind, of course, that if the representation election or 
any part thereof results in an unfair labor practice charge that then 
the proper forum would be the National Labor Relations Board. But 
for conducting the mechanics of checking the cards and holding the 
elections and certifying to the Board the results thereof. the possi 
bility has existed, at least in my mind, that there might ke some area 
there which could be given to the States and which might result m 
some saving of m: inpower or diversion of manpower in the ae and 
the General Counsel's Office into other matters which might be more 
in keeping with the duties of the Board as an administrative tribunal. 
Do you feel free to comment on a matter such as that? 
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Mr. Fenton. Let me say this: I think your committee would be 
better served if you would withhold that area until the chairman 
appears, because I think his documentation of the whole subject will 
give you a complete one-shot picture, rather than get it piecemeal; 
and if you would be agreeable to that, I would prefer it. 

Mr. Ruopes. I am content to do that. 

Mr. Fenton. Thank you, sir. 

Mr. Ruopes. Now I have one more question. Section 304 of the act, 
as I recall, deals with political activities of labor organizations. Iam 
not clear as to whether this section, the enforcement of this section, 
falls within the duties of the Gener: al Counsel or whether it falls within 
the duties of the Attorney General of the United States. Is it one of 
your duties to enforce this particular section ? 

Mr. Fenton. It is not. 

Mr. Ruopes. Itisnot. Then I have no further questions. 

Mr. Perkins. What was his answer ? 

Mr. Ruopes. He said itisnot. He has no jurisdiction. 

Mr. Perkins. Yes. 

Mr. Ruopes. May I clarify one thing? You said that to dry up 
the no-man’s I: 1 it would probably take a million and a half dollars 
in the first year. Do you assume that that rate of expenditure would 
continue phan itely the same in succeedings years, or would the 
expenditure go up or down? 

Mr. Kearns. Would the gentleman yield there? Mr. Fenton yes- 
terday gave three cases. 

Mr. Hotianp. To the late member, we had that subject up before 
he arrived in that room. 

Mr. Kearns. We had it yesterday. 

Mr. Fenron. Having paused, shall I proceed ? 

Mr. Kearns. Yes. 

Mr. Fenton. The initial-year figure would probably be comparable 
to the need for the second year in addressing ourselves to the no-man’s 
land problem. Beyond that I would hesitate to project. 

Mr. Ruopes. The mere fact that you are operating in the no-man’s 
land possibly would generate more cases than you can now predict, I 
imagine. 

Mr. Fenton. That might be a fair observation, albeit, I might sug- 
gest that as an offset to it, it may be that if we acted the parties who 
now are freewheeling might be a little more prone to conform. 

Mr. Riopes. Iunderstand. That isall. 

Mr. Perkins. Mr. Griffin. 

Mr. Grirrin. Mr. Fenton, I would imagine that the workload and 
the level of cases that you have is something that pretty much depends 
on how active unions are during particular periods of time in organiz- 
ing, and so forth. Is that true? I mean this is not something that 
you can say is a stable sort of an effort, is it? 

Mr. Fenton. No. That is a very valid observation, Mr. Griffin. 
Our workload is generated for us by the conduct of the parties 
generally. 

In other words, we are not self-starters. We have no control over 
how much work is available or generated or how much we have to 
take. And the activities of the parties in organizing or resisting 
organizing and all the other facets of their collective behavior, the 
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volume and intensity of that, they control. And the consequences of 
it in terms of cases we handle. 

Does that answer your question ? 

Mr. Grirrin. Well, I think so. 

I would imagine, although it would be pretty hard to measure, that 
the longer that the Labor-Management Relations Act is in existence 
and the more familiar that employers and unions and their represent- 
atives become with its operations and so forth there might be a tend- 
ency to have fewer cases. I do not know whether that is true or not. 

Mr. Fenton. Well, I think within a limited area it is true, albeit I 
think it is well to be mindful that the essentially competitive aspect 
of sharing the national income has been a persistent. thing for cen- 
turies and I don’t foresee the millennium So long as people collec- 
tively are going to seek a larger or smaller share of income, I think 
you will get economic conflict. That is the way we are geared as a 
matter of national policy. I do not foresee the day in my lifetime 
where a different condition will obtain. And, just as a corollary, I 
suggest that wherever there is conflict there is going to be need for an 
accommodation of it through our tribunal or some other one. 

Mr. Grirrin. You mentioned before that there is a noticeable in- 
crease in recent months or years in the number of complaints filed by 
individuals. Could you give us some more information on that? In 
other words, in on of relations to what it is now as against what it 
was in the past years? 

Mr. Fenton. iieniie: 

Mr. Grirrin. And also if you have it, in terms—and I am keeping 
in mind the fact that figures in and of themselves are not something 
that you can nec essarily draw a lot of conclusions from, but just for 
information, it would be more complete on the figures you gave 
before if you have it in terms of individual complaints against unions 
and individual complaints against companies. 

Mr. Fenton. I think the most significant trend in the individual 
filings has been recently demonstrated rather dramatically, in, let us 
take the last year, from April of 1957 to March of 1958. I will give 
it to you by quarters so you can follow on it perhaps a little better. 

In the period from July through September of 1957, there were 
656 filings by individuals. In the next quarter from October to De- 
cember of 1957, there were 1,230 such filings. In the period from 
January to March 1958, there were 1,717 such filings by individuals. 
Now in terms of percentage of total filings, the period from July to 
September 1957 is 40.5 percent. The period, October through Decem- 
ber 1957, is 58.7 percent, and the period of January through March 
1958 is 62.2 percent, by individuals. 

Now, as you indicated, figures often do not tell the whole picture, 
and I think it may be helpful to you if I were to suggest some of the 
reasons for that trend, as I see it. 

I think that one of the factors is the sharp searchlight that the 
McClellan committee has focused on labor-management problems in 
the area of its inquiry. That has brought home I think to many 
people a greater consciousness of their individual problems. They 
are much more aware now a an they were a year ago that the Nation: al 
Labor Relations Board is an appropriate forum for redress of some 
of these matters, and they are oe Valence advantage of it. 
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Another factor is the economic situation in which we find ourselves. 
Where employment is high and a man gets discharged, he will often 
go across the street and | get another job, and he will not complain 
either against the union or the company for what may be in fact an 
unlawful or discriminator y discharge. In today’s situation of unem- 
ployment, the across-the- street haven isn’t open from the point of 
view of job opportunity so he is more avid to be restored to employ- 
ment and he follows the avenue of filing complaint with our Board 
and seeks redress through that avenue. 

In addition to those two factors, I think that individual working 
citizens of our country are getting somewhat more knowledgeable 
and, if you will, sophisticated, about their job rights. I think all 
those factors contribute to the peculiar and dramatic rise of individ- 
ual filings. Now there may be other factors, but those are the ones 
that occur to me now. 

Mr. Grirrin. Are you able to give us any breakdown in terms of 
how many percentages that are filed against companies or against the 
unions? I assume those were total complaint numbers. 

Mr. Fenton. Do you want to take the comparable periods, Mr. 
Griffin ? 

Mr. Grirrin. Yes. 

Mr. Fenton. In the period of April to July of 1957, the individual 
filings against companies during that quarter was 385, against unions 
270. In the first quarter of 1958, the number of individual filings 
against companies was 393 and against unions, 258. You will note 
an upward trend against both. 

Mr. Grirrrn. It is a downward trend in the union, is it not? 

Mr. Hotitanp. Downward trend in the union, 258 against. 

Mr. Fenton. I am sorry. I misstated that. Thank you for the 
correction. 

In the second quarter of 1958 I gave you a total figure of 1,230 
earlier, and that breakdown is 758 against companies and 469 against 
unions. In the next quarter 

Mr. Grirrin. I think there must be some mixup on the quarters. 

Mr. Fenron. They are fiscal quarters. 

Mr. Grirrin. I see. 

Mr. Fenron. Fiscal not calendar. 

Mr. Grirrin. I see. 

Mr. Fenton. I gave you a figure of 1,717 total individual filings; 
that breakdown is 1,121 against companies, and 592 against unions. 

Mr. Grirrix. Do you have any information or breakdown as to the 
nature of the complaints. In other words, are most of the complaints 
for discriminatory discharge ? 

Mr. Fenton. That is the claim normally made, discriminatory 
discharge or refusal to refer to jobs or other facets addressed to either 
job av: ail: ibility or job tenure. 

Mr. Grirrinxn. That is true whether it is a complaint against the 
company or the union ? 

Mr. Fenton. That is correct. 

Mr. Grirrin. Does anyone else have any questions on this? 

Mr. Ruopes. Will you yield ? 

Mr. Grirrin. I yield. 
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Mr. Ruopes. Is it discriminatory to deprive a person of his job 
because of the race in which he was born? Have you any cases along 
those lines ? 

Mr. Fenton. We do not get them, sir. 

Mr. Hotxianp. Do you not think there has been quite a change in 
the last year on labor relations between the unions and management? 

Mr. Fenton. Quite a change? 

Mr. Hotianp. Yes, a change of thinking. 

Mr. Fenton. My observations over the last 15 years have indicated 
that this change is perennial. I think it is constantly changing. 

Mr. Houianp. In other words, I think both the union and manage- 
ment are going through an evolution process in the relationship. 

Mr. Fenton. I think that is a fair statement. 

Mr. Hoixianp. And with the exception of the few who are diehards, 
I think the relations in some cases are certainly better. 

Mr. Fenton. Iam very optimistic. 

Mr. Grirrin. I wanted to ask some questions next on the numbers 
of personnel in your department or agency and the pay that you are 
able to provide, how difficult it is for you to get qualified people, and 
I will just throw this all out and you can answer them all together. 
And, if the additional money were provided, would there be competent 
people available at the salaries that you are paying, and so forth ? 

Mr. Fenton. Our total average employment figure for fiscal 1958, 
is estimated at 1,127 positions. 

Mr. Grirrin. That is the General Counsel’s ? 

Mr. Fenton. That is the entire agency. 

Mr. Grirrin. The entire agency 4 

Mr. Fenton. Eight hundred and eighteen would be the General 
Counsel figure. To give you an anchor on that one, I would invite 
your attention to the 1957 fiscal employment figure, which is 1,125, 
or 2 people less. 

In terms of that facet of your question addressed to adequacy of pay 
scales in this agency, I have some rather strong convictions; and, 
since I have voiced my conviction elsewhere, I am not adverse to 
voicing it here. I think the general level of pay in our professional 
group is woefully inadequate. I am continually amazed by the will- 
ingness of professional people in our agency to stay with it in the 
face of the fact that these professional people, particularly in the 
lawyer group, are constantly offered more money by unions and com- 
panies. The fascination of the work and their sense of dedication 
does offset what would normally be a much higher attrition. 

The other side of that coin is that we are unable to attract in suffi- 
cient numbers many young men who show great promise because of 
our depressed money situation. 

Mr. Perkins. Would you yield at that point, Mr. Griffin? 

Mr. Grirrin. I yield. 

Mr. Perxrys. If you do not mind, Mr. Fenton, elaborate a little 
further on your answer, as to how your personnel are selected, whether 
from the civil service register, whether John Doe or Henry Long 
recommends someone, or how do you go about selecting efficient per- 
sonnel in other words? 

Mr. Fenton. All right, Mr. Chairman. In terms of employment 
of attorneys, which is the category we normally need the most of, 
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there is no civil service register for attorneys. We get our people 
not as the result of any organized recruiting campaign but through 
the interest that many young men have in this phase of Government 
work. So we get people who write in or come in or are referred in, 
and the aggregate of those channels is about the way that we do our 
selecting. 

Just recently, for example, a very knowledgeable, attractive law 
graduate came to our office, and he would be very desirable from our 
viewpoint as an employee. He and 20 more like him would prett 
well help us along the road that we are traveling. He was offere 
three other jobs here in Washington by good law firms, one of which 
he took, sal I do not quarrel with his judgment. I would have done 
the same thing. But we cannot offer him the kind of money they 
can. 

Now in terms of keeping such people after we get them, we have 
the same problem. They get awfully attractive to either unions or 
companies. Just the other day a fellow we have had for about 4 
years was offered a very attractive job by one of the major interna- 
tional unions and he took it. We could not offer him the kind of 
money incentive that his family needs dictated that he should have. 
His decision was a reluctant one, but he had his own economic 
coercion. 

Mr. Hotxanp. Will the gentleman yield at that point? 

What is your starting salary for attorneys? How many attorneys 
do you have? 

Mr. Fenton. How many attorneys do we have? 

Mr. Hoxuanp. I want to take care of the attorneys question there. 

Mr. Fenton. We have somewhat less than 400 attorneys in the Of- 
fice of the General Counsel, including both Washington and the field. 
As to starting rate, there is no individual flat rate of entry. 

If we can pick up a man who has a couple years of experience, either 
with the union or a company, and he wants to come with us, and he 
looks like the sort of person that would be a credit to our agency, we 
can employ him at a higher rate than if he were fresh out of law 
school, for example, or fresh out of graduate school. 

Mr. Grirrin. Can we have some ranges then, Mr. Fenton ? 

Mr. Fenton. Yes; we can give you that. 

The normal entrance rates are grade 7 to grade 9, in the classified 
schedule. 

Mr. Hotianp. How much money is that ? 

Mr. Fenton. Sir? 

Mr. Hotianp. How much money is that a year? 

Mr. Fenton. I can get it in just a moment. 

Mr. Kearns. About $8,000. Is it not about $8,000? $8,000 or 
$9,000 ? 

Mr. Fenton. Grade 7 is $4,525 at the present time. 

Mr. Hotianp. 10 percent on that. 

Mr. Fenton. And grade 9 is $5,400. 

Mr. Hotianp. Can you get good attorneys at that price? 

Mr. Fenton. No, sir. We can get ambitious ones that have good 
brains, and we can train them. 

Mr. Hotxianp. Then they do not stay. 

Mr. Fenton. Well, life is like that. 
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Mr. Kearns. Sure. 

Mr. Hoiianp. I think you ought to get the bill the Army has, get 
your specialized pays. This is one time I am going down and organ- 
ize the lawyers in your Department. 

Mr. Fenton. Don’t give us all the other problems that go with 
that. 

Mr. Kearns. Mr. Fenton, if I could take you back to 1953. 

Mr. Fenton. Yes, sir. 

Mr. Kearns. And I would like to have you answer this question as 
an attorney before you took this position you have now. We were 
considering amendments to the Taft- Hartley law and one of the 
amendments we were considering was to turn all the field service over 
to the courts, as you recall. 

As a matter of fact, it passed in executive committee here, sur- 
prisingly. I was very much surprised. I think it was a majority of 
two votes, if I recall. 

Had this been done, and now you are speaking as an attorney, would 
we be able to clear the area much better through the courts than we do 
now through the department that you head; through the National 
Labor Relations Board ? 

Now, you do not have to speak in your position but speak as an 
attorney in this. 

Mr. Fenton. Dol leave the room and come back ? 

Mr. Kearns. No. 

Mr. Hottanp. What is your fee, first 7 

Mr. Kr ‘RNS. I am really interested. Supposin: that had gone 
through, what would have been our status today / 

Mr. Fenton. I would not be here. 

Mr. Kearns. No. I mean, what about the field, though? What 
about the field? And that is where we were pitching that amend- 
ment for: is that not correct ? 

Mr. Ruopes. You did not state it exactly, but that is close to it. 

Mr. Kearns. All right. 

Mr. Fenron. I am not impressed too much with the criticism that 
is made about Board backlog. I read with a great deal of interest the 
statement of Mr. Chief Justice Warren last week concerning the 
backlog of cases throughout the whole Federal judiciary system. It 
is so bad that our agency looks like a precision-instrument produc- 
tion unit in comparison. We are really miles ahead of them. So I 
do not think that some little tidy package that we call court offers 
any panacea. 

Mr. Kearns. This is the reason I bro ught it up at this time. You 
mentioned you can pay a lawyer $4,000 or $5,000 a year. We would 
have to put on goodness how many more judges to handle these cases, 
naturally. But would we have been able to get. men there of the 
caliber to do it because of the salary of a judge rather than what you 
have to hire lawyers for ? 

Mr. Fenton. | do not know how you get the people to work in the 
executive branch even at the Presidential level. Believe me. 

Mr. Kearns. I see. That isa very good statement. 

Mr. Perkins. Mr. Griffin, have you any further questions / 

Mr. Rhodes? 


Mr. Ruopes. I might ask this one. 
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Are there any irritants, minor or major, in connection with the 
function of this law which if we removed would make life easier for 
you ¢ 
’ Mr. Fenton. My theory of operation is, if you cannot stand the 
heat, you ought to stay out of the kitchen. 

Mr. Ruopes. I cannot help but admire your theory, but at the same 
time if there is anything which is not inherent in the subject. which 
could not be removed, well, of course, we would be most happy to 
hear about it. I cannot think of anything right offhand, but having 
been in the job for several years I thought perhaps you "might have 
some suggestions along those lines. 

Mr. Fenron. Well, actually, the Senate subcommittee made a simi- 
lar inquiry in slightly different terms and it suggested that it was 
giving consideration to revising the definition of “supervisor.” 

This is one of the less momentous things they have under considera- 
tion, less controversial. And the fact is that the definition under the 
statute is too broad for anybody’s liking. It is so broad that we get 
into unnecessary hassles, as to whether Mr. X is in fact a supervisor 
and eligible to vote or whether something he said was an unfair labor 
practice because he is part of manage ment. 

Tying down that definition would assist our people out in the field 
in reconciling matters, because the definition is so broad now that a 
fellow we call a lead man in a factory is a supervisor and as you all 
know the ordinary workman with any une of slight leadership 
aptitude is called a lead man. He just leads 2 or 3 more of his fellow 
workmen around and he is no more of a fea than the fellow 
he is leading. 

That is one area where I do not have much reluctance to suggest an 
amendment because it does not get into the lifeblood, if you will, of 
this contest that we are witnessing. 

Mr. Ruopes. Can you develop language which would please you? 

Mr. Fenron. It could be developed. I do not have any. 

Mr. Ruopes. That is all, Mr. Chairman. 

Mr. Perxins. Mr. Wier. 

Mr. Wier. Mr. Ryan. 

Mr. Perkins. Excuse me. Goahead. 

Mr. Ryan. If Mr. Wier has a quest ion— 

Mr. Wier. Go ahead. 

Mr. Ryan. I wanted to ask one question along the salary line so 
the committee will not have any misinformation or false information 
about it. These are starting salaries you are talking about, Mr. 
Fenton? 

Mr. Fenron. That is right. 

Mr. Ryan. You do not wish the committee to get the impression 
that isthe going salary ? 

Mr. Fenron. He was asking me about the entry salary. 

Mr. Ryan. The grades vary up to grade 16. I realize there are 
only a couple of individuals up to grade 16 on your side. 

Mr. Fenron. That is right. The average for professional per- 
sonnel in the field is about grade GS-12, at a current annual salary of 
$7,570. 

Mr. Ryan. But they do graduate up to $12,000 and $138,000 at the 
tops. 
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Mr. Hoitzanp. What is the money for the grade 16 ? 

Mr. Fenton. About $14,000. 

Mr. Hotzanp. An attorney can make that chasing ambulances. 

Mr. Ryan. You would be surprised, Mr. Holland. There are a lot 
of attorneys practicing law today that do not make it. I know a lot 
of good attorneys in law firms that do not make it. 

Mr. Grirrin. Mr. Fenton, if you are having difficulties recruiting 
good lawyers now what about the problem of filling in this no man’s 
land, if you are going to expand your staff ? 

Mr. Fenron. I did not suggest we had recruiting problems. I 
suggested we do not pay these people enough that once they come in 
we can keep them. 

Mr. Grirrin. But you can get them? 

Mr. Fenton. We can get them. 

Mr. Kearns. On that point, what is the turnover, then, of the 
young lawyers you hire? 

Mr. Fenton. Our professional attrition is roughly 10 percent a 

ear. 
, Mr. Kearns. 10 percent. 

Mr. Hoxxianp. They come there to get experience, do they not, in 
most cases, not to make a career ? 

Mr. Fenton. Many of them do. 

Mr. Perkins. Mr. Wier? 

Mr. Wier. Mr. Chairman, my interest of course is this: As long as 
you are going to deal with the National Labor Relations Board _and 
its policies, which are under fire in many, many quarters these days, 
are you going to leave the question of hearing some of these unions 
that have pretty legitimate reasons for wanting to be heard on deci- 
~ a policies of the last 4 years of the National Labor Relations 

oard ? 

Mr. Perkins. That would be the decision the subcommittee will 
make. 

Mr. Wier. At the first meeting I attended here the demand was to 
hear the complaints of some of these unions. I have in mind a dozen 
of them that have been hollering their heads off about treatment ac- 
corded them under interpretations and policies of the present National 
Labor Relations Board, and that is what I would be interested in now 
as long as you opened this thing up. 

These unions that have complained are like the Textile Workers, 
the Auto Workers, the Typographical Union, the Building Trades, a 
lot more of them. I have received complaints, statements, findings. 

In listening to the discussion here now, has your office set up a pro- 
cedure that qualifies these field men as college graduates or that places 
limitations on them. 

Mr. Fenton. Are we speaking of attorneys, Mr. Wier? 

Mr. Wrer. I can understand if it is a job for the attorneys in the 
field. But there are a lot of these field jobs that attorneys do not have 
to fill. I am talking about a man that has some knowledge of labor- 
management relations engaged over a long period of time in working 
out problems, something like your mediators. I am just wondering 
does a man have to be a college graduate to get employment in the 
National Labor Relations Board or in the counsel’s office ? 
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Mr. Fenton. At the professional level I think that is the minimum 
he should have. However, we have many very competent people who 
did not have the benefit of a college education. 

Mr. Wier. Are you using lawyers in representation cases? 

Mr. Fenton. In some areas, yes, sir. 

Mr. Wier. Can you find the lawyers? 

Mr. Fenton. No, sir; not always, but in addition to lawyers, we 
have field examiners in every office. 

Mr. Wier. Well, in my city I think you have 2 lawyers and prob- 
ably 3 fieldmen in Minneapolis. Those are lawyers. I can under- 
stand. There are hearings of interpretations of the law involved. 
But for the fieldmen I see no excuse for limiting it to lawyers. 

Mr. Fenton. I lost you. 

Mr. Wrer. I cannot speak for any other city, but in my own city I 
cannot understand why there is this question of nothing but lawyers 
being engaged. Now, as to the work in your department, the Office 
of General Counsel for the National Labor Relations Board, I pre- 


_ sume that you want lawyers, but in the field offices I do not know 


whether you can answer for the field departments or not. 

Mr. Fenton. I can answer for the field department because they 
are under my jurisdiction. Did you speak of Minneapolis? 

Mr. Wier. Yes. 

Mr. Fenton. Well, that office is a pretty standard office. There is 
a regional director. 

Mr. Wier. Yes. 

Mr. Fenton. And an appropriate admixture of lawyers and field 
examiners. 

Mr. Wier. That is what I said. I think the complexion of it, the 
last I checked on it, those who had any experience with it—— 

Mr. Fenton. That is about standard, sir. 

Mr. Wier. Were 2 lawyers and 3 field men. 

Mr. Fenton. I do not recall the exact number, but every office has 
an admixture of field examiners, so-called, and lawyers, so-called. 
Many of the field examiners are, of course, trained lawyers. 

Mr. Wier. All I heard this morning was lawyers. 

Mr. Fenton. Sir? 

Mr. Wier. All I heard this morning discussed was lawyers. 

Mr. Ruopes. Will the gentleman yield ? 

The reason we discussed that was because of the pay situation. It 
is difficult to get lawyers, and it may not be difficult to get the others. 

Mr. Wier. That is what I was curious about, because lawyers are 
not necessary. I think the biggest share of personnel in our outlying 
offices are not lawyers. They should not be lawyers, They do not 
necessarily have to be lawyers. I will put it that way. They should 
be fieldmen. 

Mr. Grirrin. Before the gentleman came in there was a discussion, 
and I do not think he heard the answer to one of the questions I asked. 
In the General Counsel’s office there are 818 employees, and I asked 
him how many attorneys, and there are 400 of those attorneys, or 
approximately. So apparently about half of the employees in the 
General Counsel’s office are attorneys. 
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Mr. Wier. That answers the question I was asking. All I heard 
here was lawyers. 

Mr. Grirrin. Am I correct, Mr, Fenton, that the other employees 
are selected through a civil service procedure ? 

Mr. Fenon. All except lawyers are selected through civil service. 

Mr. Perkins. Your examiners, who are not lawyers, are selected 
through civil service. All employees other than lawyers, then, are 
selected through civil service ? 

Mr. Fenton. Yes, and that isa governmentwide proposition. That 
is not just peculiar to us. 

Mr. Perxins. Yes. 

Mr. Wier. Let me point out to you that it might be possible in 
that statement that you just made that there are 400 lawyers and 480 
laymen, that those laymen might be in the office staff and not field 
people. 

Mr. Fenton. Some of them are, surely. 

Mr. Wier. A large percentage of them. I think you have 4 or 5 
girls in the office there in Minneapolis. I think it is 4. 

My only thought in bringing this up is that there seems to be a 
trend that to hold a Government job, whether it is at the national 
level, State level, or local level, you ought to be a college graduate, 
and of course that comes into the field of professions like law, and 
in your case it is law. 

Mr. Fenton. Our case what, sir ? 

Mr. Wier. It is law. That is the only demand that you have. 

Mr. Ruopss. If the gentleman would yield a minute there, of course 
the Civil Service Commission sets forth classification procedure for 
various steps in the civil service, and I presume that most of the higher 
positions are by classification, college graduate jobs or the equivalent 
thereof. It would not be peculiar to this agency. 

Mr. Wier. That is the first question I asked him. When you talk 
about civil service you find in Government here that the agencies 
describe to the Civil Service the qualifications that they want. 

Mr. Ruopes. That is right. But once the classification is agreed 
upon between the agency and the Commission then it becomes a pretty 
hard and fast rule as far as hiring future individuals is concerned, 
future incumbents. 

Mr. Wier. Do you plan to have Mr. Leedom ? 

Mr. Perkins. He is scheduled for Tuesday. 

Mr. Wier. I would like to hear their answers. 

I had just written Mr. Fenton a letter on the Typographical Union. 
I presume that you have a lot of those because I see that you have a 
lot of printed copies. I had to send for some more copies of your 
report, which I appreciate. 

But those are the cases that I would like to hear, if you are going 
to hold hearings on these things, these grievances that are existing. I 
know you fellows wanted to hear the Rubber Workers side of the 
story. 

Won recently we have this building trades situation. I would like 
to hear these unions, the Textile Workers, the Hosiery Workers. They 
got ruined, if they tell the truth. 

Mr. Ruopes. It is the Chair’s intention, as far as I can tell it, to 
proceed to do those things after we have heard the Secretary of Labor 
and after we hear the National Labor Relations Board. We have 
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heard the Secretary of Labor and we are hearing the National Labor 
Relations Board now. 

Mr. Wier. I have no more questions. 

- Mr. Ruopes. I believe that is correct. I might ask the chairman. 

Mr. Hoxianp. That was the agreement when we first had the 
meetings. 

Mr. Prergins. We agreed to hear all interested parties who have 
constructive suggestions. And there will be no objection on my part. 

Mr. Wier. That answers my questions. 

Mr. Perkins. Are there any further questions ? 

Mr. Hor.anp. Will the gentleman yield ? 

Mr. Wier. I yield. 

Mr. Ho.ianp. I think you made a statement some time ago, as I 
recall, in which you stated that you were going to give them a dead- 
line involved in hiring halls. I asked you if you did not make a 
statement about the same time the Secretary of Labor was stating 
he was going to secure legislation to correct the situation on the closed 
shop and the hiring hall. What was that statement, Mr. Fenton ‘ 

Mr. Fenton. A statement reflecting what, again, Mr. Holland? 

Mr. Hotianp. Hiring halls. 

Mr. Fenton. The Building Trades Unions were confronted at their 
local levels with certain practices that were a violation of the law. 
There had been a number of Board decisions which were addressed 
to requiring, in some cases, certain unions to refund to individual work- 
men certain moneys that were illegally collected. If my office were 
to have moved for immediate enforcement in court of all those penal- 
ties, the Building Trades Unions would have had a rather deep-seated 
exposure financially to the impact of those decisions. 

I had some discussion with them and worked out, I rather think, 
to their satisfaction, a moratorium, the net of which was to provide 
them with a 90-day period in which to clean up these contracts with- 
out being exposed to this rather important dollar penalty of dis- 
gorging money that they already collected, and they took that. 

I did that in the form of a letter which has since become public. 
There is not anything about the letter that you are not welcome to 
look at. And they took that letter to their conventions at Miami 
Beach and to other meetings they had within their own framework 
and explained to their local unions the exposure problems and ex- 
plained to them the necessity of cleaning up some of the illegal closed- 
shop arrangements. More recently they needed some more time so 
we gave them another 90 days. And they are working in that area, 
and I think it is a very salutary thing. : 

In effect, what I sought to do was to provide them with the oppor- 
tunity to clean up their own problems in the traditional way that 
you all know they like to perform; they preferred to have the onpor- 
tunity, as they put it, to clean their own houses, and we provided that 
opportunity; and I think they are making substantial progress. 

_ That, in a nutshell, is what happened to the Building Trades unions 
in that situation. 

Mr. Horianp. Did the Board rule that the employer did not have 
to take the men that they sent out ? 

Mr. Fenton. Sir? 
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Mr. Hotianp. Has there been a late ruling by the Board that an 
employer does not have to take the man that the union sends out 
from the hiring hall ? 

Mr. Fenton. That is a different situation, but I will address my- 
self to it. 

There is a very recent case issued from the Board on this subject 
of hiring halls, in which the Board, in an effort to put the hiring-hall 
problem into proper focus, listed three minimum requirements in 
order to have a hiring hall not run afoul of other provisions of the 
act. And, as the Board saw the hiring hall situation, the essential 
problem of the hiring hall was the complete control of hiring in the 
hands of a union rather than shared, as it were, by union and man- 
agement. 

So long as the union has absolute control—and I mark that word 
“absolute”—over hiring, it is the Board’s view that it runs afoul of 
the law. 

So, in order to not do great violence to the hiring hall as an insti- 
tution, because it has served useful purposes, no question—I say 
order not to do violence to it, the Board recited as one of the three 
requirements that a man referred from a hiring hall might be rejected 
by the employer. That is how that comes up. That is the best an- 
swer that I can give you to your question. 

Mr. Hotxanp. Has that not brought a lot of problems to the union 
where a man has seniority on the registration list and was sent out 
and the company turned him down and then the unions were brought 
to task by the employee: “Here I have the seniority,” or, “I couldn't 
get the job”? 

Mr. Fenton. No seniority—the operation of a hiring hall giving 
full effect to a seniority component, there is nothing wrong with that. 
The whole hiring hall problem is one that is complex. There are 
many hiring halls in the country that are very well run, and nobody 
complains about them. 

The only reason the Board acted is somebody complained. Yon 
know we are not self-starters. We do not run out looking for prob- 
lems. 

Mr. Horxanp. I met with a number of large contractors in Penn- 
sylvania here just quite recently on this subject. They are in favor 
of a hiring hall because they refer back to the old days when you saw 
in every city employment signs up, “10 bricklayers today,” or “5 

ainters tomorrow.” They say they would like to have that responsi- 

ility lie entirely with the union. If they want an engineer or grade 
operator today they can get a grade operator today or tomorrow by 
planning the work ahead. The same thing goes as with plasterers, 
carpenters, and painters. They do not want to go back to the old days 
where they had to go down and pay the employment office a fee to 
supply their labor because 9 times out of 10 it was not really a car- 
penter or painter that they sent out; it was a fellow who was a handy- 
man. They seem to favor very much the keeping of the hiring hall. 

Mr. Fenton. I agree with them, Mr. Holland. There is no question 
in anybody’s mind that the hiring hall as an institution has produced 
a gigantic amount of good in this country. It has provided employers 
with the necessary skills on a fairly selected basis. It has helped the 
unions to maintain their standards of ability on the party of special- 
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ized men, and the present labor law at the national level does not out- 
law or forbid the hiring hall and neither does the Board. 

The hiring hall as an institution is here to stay and there is nobody 
that I know of who wants to eliminate it as a matter of law. But where 
the operation of a particular hiring hall may run afoul of the current 
provisions of the statute and the complaint is made to us we have to 
do our solemn duty which is to administer the law as it is written. 

Mr. Hotxianp. In what specific case did they run afoul of the 
statute ? 

Mr. Fenton. I beg your pardon, sir? 

Mr. Hotxanp. In what specific case did they run afoul of the 
statute ? 

Mr. Fenton. It is called the Mountain Pacific case and it involved 
the Mountain Pacific and other: West Coast chapters of the Associated 
General Contractors and certain building construction trade unions. 
I might say that the Board in looking at the hiring hall situation in 
that case did not seek to assess complete fault against the union as 
such. It indicated that if there is a problem here of legality that it is 
incumbent upon both the employers and the union to, as it were, adjust 
the situation to conform to the law. It is that simple in terms of the 
Board posture. It does not bespeak any attitude on anybody’s part 
that we are out to, as it were, delete or destroy the hiring hall. Far 
be it. 

Mr. Ruopes. Will the gentleman yield ? 

Mr. Hotxanp. Sure. 

Mr. Ruopes. As I understand the state of the law, if the union has a 
hiring hall, they have to make their facilities available not only to 
their members but to others of the craft, is that true? 

Mr. Fenton. That is the state of the law. It cannot be discrimi- 
natorily operated. 

Mr. Ruopes. Is the union justified or it is legal for the union to 
charge a service fee to nonmembers, or has that ever been probed ? 

Mr. Fenton. You are getting into an area, if you will indulge me 
for a moment, that generalizations are difficult. 

Mr. Ruopes. You are correct. If the area has never been probed, 
then your answer is just that. I am not going to ask you to conjecture 
as to whether you think it is legal or not. 

Mr. Fenton. I can see where an excessive fee would be illegal, and 
a modest fee would not, depending on all the circumstances in the 
case. 

Mr. Wier. I think what you are driving at here in this building 
trades, and perhaps other international unions, is that they have car- 
ried on through the years a union shop or a closed shop, particularly 
in the building trades. What you are referring to, and I think what 
he might have said was that the question of your abuse of permit 
cards. 

Mr. Fenton. That type of problem. 

Mr. Wier. Yes, I can understand that. 

Let me ask you this: I come from a union that is highly organized, 
and we are operating pretty closed. It is the Minneapolis Plumbers’ 
Association, which includes all master plumbers. They have a con- 
tract with the Plumbers Union and the Plumbers Union has practi- 
cally every plumber in every city of any size. That is in the contract 
and there is today. I think that is what you are trying to give him a 
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little time to straighten out, the removal of the provision requiring a 
closed shop. The employer shall call the union. Are you forbidding 
that ? 

Mr. Fenton. What we are doing is to put a stop to any contract or 
practice that runs afoul of the law. If the building trades unions, be- 
cause of their own uniqueness, and believe me they are unique, are to 
have a closed shop arrangement, it is frankly up to the Congress to 
give it to them, but if the Congress, as it has—— 

Mr. Wier. They do have the union shop now, do they not, under 
the law? 

Mr. Fenton. Yes. I am talking about closed shop. 

The Congress has, in the 1947 amendments, outlawed the closed 
shop. 

Now, our job, attractive or otherwise, is to enforce that law. If 
there is something unique about the building trades unions in this ares 
of closed shops and they should be the object of bounty, I suggest that 
the Congress act. As long as the law is like it is, we are going to 
have to enforce it and whether we applaud the result, or deplore it, 
we are going to have to enforce, and that is the way we look at it. 
It is a perfectly straightforward enforcement problem. 

Now, if it happen ns to bite somebody and they get articulate, 1 
suggest the Congress look inward and not outward and examine the 
total problem, and that is a perfectly respectful suggestion I make. 

I do not think you should look at the enforcement agency and the 
agents of enforcement and say, “What are you doing wrong? ” when 
I ‘think maybe your job is to look inward and say “How can we, as the 
legislative branch of Government address ourselves to this problem ¢” 

I am being ee forthright in saying that. 

Mr. Wier. I will have to ask you another question on the basis of 
that statement. The Taft-Hartley Act went into effect in 1947, 11 years 
ago, and in the building trades and a number of other unions that hir- 
ing hall or closed shop arrangement has continued to be carried on, 
without any serious attack. Here and there, of course you will find 
an employer that just does not want to go along. So some small em- 
ployer brings in a complaint that he has nothing to do with the employ- 
ment of, Icoulds say, carpenters, plumbers, or electricians. 

Have you had a great many cases of abuses that would justify your 
pulling the curtain down on a closed shop arrangement ¢ 

Mr. Ruopes. Would you yield there, Roy ? 

Mr. Wier. Yes. 

Mr. Ruopes. I think you are assuming that a hiring hall is a closed 
shop arrangement, and I think what Mr. Fenton said that it is not a 
closed shop arrangement if it is operated directly and according to law. 

Mr. Wier. That is what I am trying to get. 

Mr. Fenton. That is right. 

Mr. Wier. Apparently that has been operating directly up until the 
last decision. 

Mr. Ruopes. As I understand it, the only way they can get in trouble 
is if they operate as a closed shop. They can operate as a hiring hall 
and do it legally and under the law they are not a closed shop. 

Mr. Fenton. That isa correct statement. 

Mr. Wier. Of course he cannot reach me—I am talking about the 
National Labor Relations Board—if I am the business agent of the 
Motion Picture Operators in any community in this Nation, a major 
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community, you cannot reach me, if I am the elected business agent 
and we have an arrangement of the theater managers’ association, that 
they would hire directly from our hall, and I do not have a hiring hall. 
I do my business on the job. The union is not big enough to put me on 
fulltime. So I carry on my business from my home or my booth where 
I have a telephone. Now, you cannot reach me on that, can you? 

Mr. Fenton. Well, if somebody complains that you are discriminat- 
ing, you might find us at the booth or at the job sites, yes, sir. 

Mr. Wier. That may bring on a lot of labor strife. 

Mr. Fenton. It could, but mind you 

Mr. Wier. Is that what you are seeking, or are you trying to prevent 
that by this? 

Mr. Fenton. I take it that is an even alternative in that question. 
If somebody who has the requisite skills and ability wants to enter the 
motion picture trade and he thinks that you as the hypothetical busi- 
ness agent are discriminating against him I suggest that as an Ameri- 
can he has a perfect right to appeal your conduct, if you are a 
business agent, go to the tribunal established for the purpose, let the 

case be processed ; if it comes out that the tribunal finds that you are 

doing wrong, I suggest that is the American way. And I do not sug- 
gest that the net product i is one other than evenhanded administration. 
That is my conviction on the matter. 

Mr. Wier. Then I would assume that there is a direct threat to the 
so-called open shop ? 

Mr. Fenton. What is that again / 

Mr. Wier. I say I would assume from that statement that there is 
a direct threat here of moving toward the open shop. 

Mr. Fenron. I do not suggest any such situation. 

Mr. Wier. That is where it heads. 

Mr. Fenton. I suggest that to the extent that access to jobs is dis- 
criminatorily handled by people who control the jobs, where there is 
discrimination, the law that you gentlemen passed forbids that. 

Mr. Wier. Do not look at me. 

Mr. Fenron. I do not look at anybody. I look at the law and 
whichever way it goes it is fine with me. 

Mr. Wier. When it was passed I was not here. 

Mr. Fenton. Believe me, as long as law is on the books it is our 
job to enforce it. If you want to change the law I will not applaud 
your change or deplore it; I will enforce whatever you give, and that 
is the way we have to operate, and I am sure you would not have it 
any other way. 

Mr. Hotitanp. The National Maritime Union, in their hiring hall 
there was a case against them, was there not ? 

Mr. Fenton. Yes, sir. 

Mr. Hotnianp. They claimed that they were just hiring members 
of their union through the hiring hall. 

Mr. Fenton. I think that was the claim made. 

Mr. Hotianp. Do you think that any union that has a hiring hall 
could hire anyone listed among the union? To be very frank, I would 
not. Of course, I belong to a union that does not have a closed shop, 
I am a steelworker. 

Mr. Ruopes. Will the gentleman yield ¢ 

Mr. Houianp. Yes. 
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Mr. Ruopes. If you have a hiring hall you do have the choice. You 
either have a hiring hall and play it by the books or you have a hiring 
hall and get in trouble with the NLRB. 
Mr. Houzanp. I think we are all getting in trouble recently. ‘ 
Mr. Ruopes. That may well be. You are speaking practically, I 


suppose. 

Mer. Houzianp. Yes. 

Mr. Ruopes. I imagine you are right. I do not suppose there is 
too much doubt about it. However, I am sure wherever instances 
like that come to the attention of the General Counsel of the National 
Labor Relations Board he has nothing to do but to enforce the law 
as it was written by the 80th Congress. 

Mr. Hotuanp. I do not think anybody could accuse the General 
Counsel of the National Labor Relations Board of closing his eyes 
when he has been asked to act on it. He has been doing it. 

Mr. Ruopgs. Frankly, as a lawyer, I hope he would not close his 
eyes. It is our business to make the law ~ his business to enforce it. 
If the law is not right, it is our business to change it. 

Mr. Hotxanp. | agree with you there. 

Mr. Ruopes. Now you are thinking like a lawyer. 

Mr. Hoizanp. I am in favor of repealing the Taft-Hartley law 
entirely. 

Mr. Perxins. Have you any further questions, Mr. Holland ¢ 

Mr. Hotxanp. No, it has been covered pretty well. 

Mr. Perkins. Mr. Wier. 

Mr. Wier. Let us get that hiring hall clear. I think the only people 
who have a hiring hall are the Maritime. I think as to all other unions 
the hiring hall is in reality the office of the union. 

Mr. Fenton. In terms of a physical building, do you mean? 

Mr. Wier. Yes. 

Mr. Fenton. Yes. I have never seen in any other trades anything 
as pretentious. 

Mr. Wier. In the United States the only place where you have what 
you call a hiring hall where men assemble and hang around and wait 
for a call on the job isthe Maritime. 

Mr. Hottanp. That is true. 

Mr. Wier. In the building trades all you have is an office. 

Mr. Hotuanp. But they hang around the office in the mornings. In 
Pittsburgh they hold up the traffic there. 

Mr. Wier. The business agent’s job in the building trades is to call 
the men at their homes. That is not too often because the contrac- 
tors interchange their men. If lumber is here today and there to- 
morrow. He does not know where he is going to work next. week if 
there is a hiring hall. He does not go down to the hiring hall. And 
the electricians and carpenters do not have a hiring hall. They are 
called in by the employer or the union. 

Mr. Hotxanp. What is the difference in being called or going down 
to the building? 

Mr. Wier. We are talking about a hiring hall. 

Mr. Hottanp. It is just a name. 

Mr. Wier. It is just an office. 

Mr. Ruopes. If the gentleman will yield there, of course I think 
subject to correction by the witness that is an entirely different situa- 
tion. If the employer calls the business agent of the union and he does 
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not take permit card applications and if he does not have any permit 
card applications, then he is perfectly justified in calling a member 
of the union. 

Is that a fair statement of the situation ? 

Mr. Fenton. That frequently arises. 

Mr. Ruopes. Yes. 

Mr. Wier. I can see some abuse. I have seen some abuse on this 
permit card thing, as to the turnover. 

Mr. Fenton. It does have a capacity for mischief. We all have 
to agree. 

Mr. Wier. That happens particularly in one field, and that is the 
labor force, the unskilled. But to penalize the whole Building Trades 
Council, like the hearings over in the Senate, where the whole labor 
movement has been smeared as a result of about 35 individuals that 
have abused their trust, and here the penalty against the whole build- 
ing trades because of some small contractor charges or some business 
agent that has been in collusion, and it can happen. 

Mr. Grirrin. Could I ask a question, Mr. Chairman ? 

Mr. Perkins. Mr. Griffin, yes. 

Mr. Grirren. Mr. Fenton, if I remember the latest NLRB juris- 
dictional standards clearly radio and television would be within the 
Board’s jurisdiction, I think, as instrumentalities of interstate com- 
merce; is that not true? 

Mr. Fenton. We have some jurisdiction over them. 

Mr. Grirrin. I am at a loss to understand how Mr. Petrillo and 
his Musicians Union so effectively operate a closed shop. I do not 
know what light you can shed on that, but they do not seem to run 
afoul of the law any more than they do. Maybe it is because com- 
plaints have not issued or complaints have not been filed. But I 
realize that you are in a difficult position trying to answer a question 
like that, but if there is anything that you can say, I would appre- 
ciate it. 

Mr. Fenton. There is a case pending in one of our offices on that 
subject, and I would rather not comment on it while it is pending. 

Mr. Grirrin. I see. 

Mr. Hotianp. He retired. Donot use his name any more. 

Mr. Grirrin. I know. But the Musicians Unidén. I do not know 
that the policy is going to change any. 

Mr. Perkins. Mr. Rhodes. 

Mr. Ruopers. I assume that the questions are about over. I just 
want to thank Mr. Fenton for coming up to the committee and giving 
us what I consider to be very valuable testimony. 

Mr. Grirrin. I would like to associate myself with that comment. 

Mr. Wier. I hope that you will have Mr. Fenton back when we 
get into some of these cases. 

Mr. Perkins. If there is any necessity to call him back, and the 
subcommittee feels there is, to answer some questions, I am sure that 
we all can agree on it, here in open session, and I am sure that Mr. 
Fenton will not object to coming back. 

Mr. Hotxanp. I want to say your stay with us has been very pleas- 
ant, sir. 

Mr. Fenton. I beg your pardon? 

Mr. Hotianp. I want to say that your stay with us has been very 
pleasant, sir. 
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Mr. Fenton. I am most appreciative. 

Mr. Perkins. Mr. Fenton, I likewise wish to compliment you on 
your testimony. I better preface my remarks by stating although 
you have been here on the stand a little more than 2 hours, if you 
have no objection, I would like to ask you a few questions. 

Personally I feel that your testimony has been very helpful to us. 
I well realize that studying the labor- -management relations law is a 
man-sized job on the part of us all, and in trying to write legislation 
we have to keep in mind better labor-management relations instead 
of legislation that may disrupt labor-management relations. 

I was particularly impressed with the statement you made in re- 
sponse to the questioning of the gentleman from Arizona, Mr. 
Rhodes, concerning the no man’s land problem, and we have dwelt 
on this ‘particular section perhaps more than any other section of the 
Taft-Hartley since you have been on the stand. 

I must say that I feel that you are one of the brilliant lawyers in 
the Nation from the standpoint of labor-management relations, al- 
though we may not agree on policies. I feel that w ay. I sat here 
and listened to every word of your testimony. And as I stated, I 
was particularly impressed when you stated in response to Mr. 
Rhodes’ question in the way of suggestions to the no-man’s-land prob- 
lem that there was nothing about that backlog that money would not 
cure. 

Now, I have discussed personally this subject matter with numerous 
people and here we find an act that was written in 1947, which in- 
vited the States to enact legislation to handle unfair labor practice 
cases and representation cases, but notw ithstanding the provisions 
contained in Taft-Hartley along that line only 10 States have seen 
fit to take action and set up any machinery whereby these unfair labor 
practice cases or representation cases could be handled, unless you 
went back to the injunctive process in these other States which pre- 
vailed before the days of Norris-LaGuardia, and prior to the Wagner 
Act, and then we set up the National Labor Relations Board to do a 
job. And I like the way that you have approached this problem. It 
seems like everybody that you talk to has a different answer to this 
no-man’s-land problem, and it is a big problem and I think that you 
have given us an idea which this Congress must consider as a solu- 
tion to the problem. 

-Now, I want to frankly admit at this point that I feel the Con- 
gress has been derelict in its responsibility in not providing the Na- 
tional Labor Relations Board with more money and to help you doa 
good job, or the best job possible. 

Just how does your case load compare now with the case load that 
you had? You gave a lot of figures here and I am aware of those 
figures. How does your case load compare with your case load in 
1952, for instance? 

Mr. Fenton. I wonder if it would help you, Mr. Chairman, if I 
gave you the case intake in each year? 

Hr. Perkins. That is all right; yes. 

Mr. Fenton. I better do it by fiscal year. 

Mr. Perkins. That is all right, that will be the same result. 

Mr. Fenton. That being our bookkeeping method. 

Did you ask for a starting point of 1952, sir? 
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Mr. Perxtns. Let us get back to 1950 if you have the data before 
you ? 

* Mr. Fenton. All right, sir. 

For the benefit of the reporter I will give case intake as the title and 
[ will start off with fiscal year, and then C vases, which are unfair labor 
practices type, and representation cases, and I will give you those 
figures. 

“Mr. Perxrys. Good. 

Mr. Fenton. Fiscal 1950 C cases, 5,809; representation cases, 9,279. 

Fiscal 1951, C cases, 5,261 : ; representation cases, 10,247. 

Fiscal 1952, C cases, 5.454: representation cases, 10 447, 

Fiscal 1953, C cases, 5.469 « ; representation cases, 9,243 

Fiscal 1954, C cases, 5,965 ; representation cases, $076. 

Fiscal 1955, C cases, 6,171; representation cases, 7,165. 

Fiscal 1956, C cases, 5,265 ; representation cases, 8,076. 

Fiscal 1957, C cases, 5,506 ; representation cases, 7,797. 

That, Mr. Chairman, is the case intake for the years indicated with 
a breakdown between the complaint variety as against the representa- 
tion variety of cases. 

Mr. Hottanp. Will the gentleman yield ? 

Mr. Perkins. I yield. 

Mr. Hotianp. Do you have 1944 and 1945 there? 

Mr. Fenton. That was prior to the present act, sir, and I do not 
have that. 

Mr. Hoxtianp. That is why I wanted it. 

Mr. Fenton. If you will indicate your interest, obviously there has 
been more cases lately than there were earlier, because it is a bigger 
country with more problems. 

Mr. Hottanp. What was the difference under the Wagner Act and 
the Taft-Hartley Act? 

Mr. Fenron. I donot know. I can make one observation, which, of 
course, is transparently obvious, and that is that the 1947 amendments 
introduced for the first time the concept as a national policy of unfair 
labor practices on the part of unions. That was a new bend in the 
national policy road and that produces more cases. There is no ques- 
tion about that. 

Mr. Perxrys. What was your total budget for the General Counsel 
in 1950? 

Mr. Fenton. I only have agency figures on that. 

Mr. Perkins. Yes. 

Mr. Fenton. But I have it. Do you want the corresponding years 
on that as I gave on the other ? 

Mr. Perxrns. Yes. Read them in the record. 

Mr. Ruopes. For all of them. 

Mr. Perkins. Forallofthem. I think it would be helpful. 

Mr. Fenton. Fiscal 1950, $9 million even. 

Fiscal 1951, $8,562,500. 

Fiscal 1952, $8,295,658. 

Fiscal 1953, again $9 million even. 

Fiscal 1954, $9,125,000. 

Fiscal 1955, $8 472.819. 

Fiscal 1956, $8,800, 000. 

Fiscal 1957, $8,951,500. 
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Fiscal 1958, $9,384,800. 

Mr. Perkins. Now, Mr. Fenton, there is one question that I would 
like to ask you, which is in connection with unfair labor practices. 
and so forth. 

Mr. Ruopes. Mr. Chairman, before you get to that, do we have in 
the record the number of cases that are in the backlog? 

Mr. Perkins. Do you have data as to the number of cases that are 
in the backlog now ? 

And that reminds me to ask another question, Mr. Rhodes. 

Go ahead. 

Mr. Fenton. Are you speaking of current backlog, Mr. Rhodes 
and Mr. Chairman ? 

Mr. Perxrins. Yes. 

Mr. Fenton. We have a very current figure that is both refreshing 
and distressing. 

Mr. Perkins. That is all right. 

Mr. Fenton. In April of the current year our pending cases in the 
complaint type, the C case area, we had pending 4,468 cases. 

In the R case, representation type case, April of the current year, 
pending, 1,824 cases. 

Mr. Perxrns. As a general rule, from the time you receive notice 
of an unfair labor practice and the time you issue the complaint, how 
long is it until that case is disposed of? Give us some idea. Of course 


I know it will vary and I know it will depend altogether on various 
circumstances. 


Mr. Fenton. It will vary. 

Mr. Perkins. But the average cases. 

Mr. Hotxanp. Do not give us the Kohler case. 

Mr. Perxtns. He will not do that. 

Mr. Fenton. If I could give it to you to keep I would give it to you. 

Mr. Hotxanp. I do not want it. 

Mr. Perkins. He is trying to find an average. 

Mr. Fenton. Fiscal 1957, from date of filing to date of complaint 
averaged 90 days; from complaint to close of hearing averaged 45 
days; from close of hearing to intermediate report, that is, after the 
examiner takes it on, 69 days; from intermediate report to Board 
decision, 198 days; total days, 402. Those are average figures. 

Mr. Perkins. You took all your cases for fiscal 1957, and that was 
the average? 

Mr. Fenton. That is correct, sir. 

Mr. Ruopes. Would the chairman yield there ? 

Mr. Perxins. Yes. 

Mr. Ruopes. Do you have any way of determining this set of fig- 
ures of the backlog, say, for instance, of the unfair labor practice 
eases? Is there any way you could bracket that backlog by saying 
that there are a certain number of cases over a year old, a certain 
number of cases over 2 years old, et cetera? 

Mr. Fenton. We have that available in the agency. I do not have 
it here this morning. 

Mr. Ruopes. Could I ask permission that the material be furnished 
for the record, if you would ? 

Mr. Perkins. Sure. Without objection, so ordered. 


(Material referred to will be available for reference, when 
furnished.) 
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Mr. Perxins. I know, in your position, that one of the foremost 
uestions that you are confronted with is what constitutes good- 
faith collective bargaining, and just like when I was a young lawyer 
I spent considerable time in the practice of workmen’s-compensation 
cases in mining communities and I was confronted with the elements 
that made up disabilities of various types—it is always a problem 
that good minds vary on. But, .as a general rule, how do you deter- 
mine whether an employer and a union are bargaining in good faith ? 
In other words, do you have to sit down and work together, or just 
how do you look at that problem? I think that might be enlightening 
to the committee. 

Mr. Fenton. With appropriate emphasis upon the rather elusive 
concept of the test of good faith, isk is a difficult test, as you 
indicated 

Mr. Perkins. Yes. 

Mr. Fenton. When a charge is made of bad-faith bargaining, either 
sapeaet an employer or a union, that type of case gets the most pains- 
taking investigation in every detail because of the very difficult con- 
cept we are exploring. We take every sequence and every event, and 
we talk to the parties involved at the investigative level, and all of the 
material is gotten together into the regional office, where it is carefully 
analyzed and the problem is described, and, if you will, distilled, and 
the wheat separated from the chaff; then the problem is presented at 
the regional-office level to an agenda, a group of men around the table 
who pro it and con it to a point of making a collective determination as 
to whether, in fact, the charges would justify the issuance of a com- 
plaint. That agenda may consist of 5 or 6 experienced people who 
were all looking at the same set of facts and listening to the investiga- 
tor’s report on them and the analysis reports their analysis and the 
case may be so difficult that it will get a second agenda or a third 
agenda in order that, before a complaint is issued, we may be sure to 
our satisfaction that whichever action we take to issue the complaint 
or decline to issue is a well-founded, well-thought-out action. 

Now, that essentially is the process. 

Sometimes if a regional director, and he is the head of the regional 
office, may refuse to issue a complaint, the parties may appeal to my 
office. And just yesterday, after my session with your committee, 
one of the things on my desk was a charge against an employer claim- 
ing failure to bargain in good faith. That case had been on an agenda 
for a total of about 9 hours at my staff level, where they explored and 
debated, and finally distilled their thinking. And they recommended 
that I overrule the regional director and authorize a complaint against 
the employer on a charge of failure to bargain in good faith. 

I took that home with me last night, and I have to address myself 
to it further today, by your leave, and hopefully get a decision out 
today, if I am satisfied with it. That failing, I will study it some more 
over the weekend and act on it Monday. And that is the general 
practice, if that is responsive to your inquiry. 

Mr. Perkins. That answers my question. 

Mr. Wier ? 

Mr. Wier. I haveaquestion. Let us adjourn. 

Mr. Perxins. Mr. Holland? Mr. Rhodes? 

Mr. Ruopes. I second the motion. 
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Mr. Perkins. I am mighty pleased. 

Mr. Wier. I want to thank you, Mr. Fenton, for your immediate and 
cooperative action here. 

Mr. Fenton. Thank you, Mr. Congresman. 

Mr. Wier. And you communicated to me the reports. 

Mr. Perxins. I am mightly pleased that you ages come before the 
committee and cooperated with us and helped us like you have. 

Mr. Fenton. Thank you, Mr. Chairman. 

Mr. Perkins. The committee will stand adjourned. 

(Whereupon, at 11:45 a. m., Friday, June 6, 1958, the subcommittee 
recessed, subject to the call of the Chair.) 
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Houss or REPRESENTATIVE 
SUBCOMMITTEE ON LABOR-MANAGEMENT REL ATIONS, 
OF THE COMMITTEE ON EDUCATION AND LABOR, 
Washington, D.C. 


The committee met at 10:10 a. m., pursuant to adjournment, in 
room 429, Old House Office Building, Hon. Carl D. Perkins (chair- 
man of the subcommittee) presiding. — 

Members of the subcommittee present: Representatives Perkins, 
Wier, Holland, Kearns, and Griffin. 

Also present: Representatives Bailey, Gwinn, Holt, and Nicholson. 

Staff members present : Fred G. Hussey, chief clerk of the full com- 
mittee; Charles M. Ryan, general counsel; Melvin Sneed, minority 
clerk; Kennedy W. Ward, assistant general counsel; and Russell C. 
Derrickson, chief investigator. 

Mr. Perkins. The committee will come to order. 

We have with us this morning Mr. Cecil B. DeMille, who I am sure 
is well known to the people of this whole country. Mr. DeMille, I 
want to say at the outset it is a pleasure to have you w with us. You are 
invited at the request of Representative Kearns, of Pennsylvania. 
Representative Kearns thought you could make a contribution ‘by com- 
ing here and giving the subcommittee the benefit of your views, and we 
are delighted t to have you with us this morning. 

Would you identify the gentleman there on your right? You may 
proceed in any manner that you may so desire. 


STATEMENT OF CECIL B. DeMILLE, ACCOMPANIED BY DONALD 
HAYNE 


Mr. DeMiie. Thank you, Mr. Chairman, members of the commit- 
tee, my name is Cecil B. ‘DeMille. I am here at the invitation of the 
chairman, Mr. Perkins, and Representative Kearns. I am speaking as 
an individual, not representing any organization. 

Beside me is Mr. Donald Hayne of my staff. 

My statement will be confined to one subject—the subject I believe 
to be fundamental in any consideration of labor-management legisla- 
tion. 

When I first appeared before the full Committee on Education and 
Labor, in February 1947, I said that if Congress wished to protect 
the United States from the power of unions to “impose on the country 
aribitrary, monopolistic economic decisions,” it would abolish the 
closed shop. 
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The Labor-Management Act of 1947, the Taft-Hartley Act, was the 
answer the Congress made to the threat of arbitrary union power. 

The closed shop was abolished in interstate commerce. 

However, there were many citizens in 1947 who felt that that was 
not enough—who felt that union membership should be entirely vol- 
untary. 

They could see little practical difference between the closed shop and 
the union shop. 

They reasoned, if a man should not have to join a union in order to 
get a job, why should he have to join a union in order to keep his job? 

The 80th Congress answered that question in a profoundly Ameri- 
can way. 

One of the great strengths of the American form of government—a 
sovereign Nation composed of sovereign States—is that the individual 
States can undertake experiments, and their experience can inform 
and guide the United States in formulating national policies. 

Loyal to this American way of doing things, the 80th Congress said, 
in effect, we are persuaded that the closed shop is a national evil and 
should go. We are not agreed, in sufficient number, that the union 
shop should be abolished nationwide. But if any State wants to make 
union membership entirely voluntary, it may do so by State law; and 
the Federal Government will recognize and uphold that law. 

That is the purport of section 14 (b) of the Taft-Hartley Act, 
enacted 11 years ago. It has stood the test of time. There are two 
questions that Americans usually ask about any proposal—‘Is it 
good?” and “Does it work?” Sometimes we ask the second question 
first. That is what I shall do today. 

You remember the cries of rage and anger that greeted the Taft- 
Hartley Act from some quarters—slave-labor law and all the rest. 
We seldom hear that phrase, “slave-labor law,” any more. It was 
false in 1947, and time has proven how false it is. Unions have 
flourished under the Taft-Hartley law. Wages and fringe benefits 
have increased. Union membership has increased. 

Union power has certainly not diminished to any very noticeable 
extent. I shall have more to say about that later. The individual 
workingman has a little more freedom. I think he should have much 
more. 

But if you propose to give the individual worker more freedom, if 
‘you propose to give him back his right to work, his right to join a 
union or not to join a union as he chooses, you will be subject to 
another barrage of angry abuse from the same quarters that called 
Taft-Hartley a slave-labor law—a barrage as angry as any directed 
at Mr. Taft or Mr. Hartley—just as violent, and just as false. 
Union propagandists say that the right to work is the right to wreck 
labor. Let us, as a great Democrat used to say, look at the record. 

A total of 18 States now have right-to-work laws—laws that let the 
individual decide whether or not he will join a union. Union mem- 
bership has increased in those 18 States at a greater rate than in the 
States which do not have right-to-work laws. According to the 
figures of the Bureau of Labor Statistics for the 8 years following the 
passage of the Taft-Hartley Act, per capita income increased by 61.2 
percent in the States having right-to-work laws, as against 58.6 per- 
cent in the States that do not have such laws. More union members— 
more money in their pockets—that does not sound like wrecking labor. 
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The Taft-Hartley Act permitted the States to try out right-to-work 
laws and see how they worked. 

Eighteen States, northern and southern, industrial and agricultural, 
have proved beyond a doubt that right-to-work laws do work—to 
the advantage of industrial workers, union and nonunion alike. In 
the crossfire of propaganda about the right to work, there is a for- 
gotten man—or I should say a forgotten majority—the tens of mil- 
lions of Americans who do not belong to labor unions. You are their 
representatives. They are equal citizens with the minority who do 
belong to unions. They should have the same rights. They are en- 
titled to the same protection of the laws. 

Speaking for a unanimous Supreme Court on January 3, 1949, Mr. 
Justice Black said: 


We now hold that legislative protection can be afforded nonunion workers. 


And what was the issue before the Court, that brought forth that 
historic statement? It was a test of the right-to-work laws of Ne- 
braska and North Carolina—and the Supreme Court upheld those 
laws without a single dissenting vote. Evidently the Court saw that 
a right-to-work law affords to nonunion workers that legislative pro- 
tection to which they are entitled as Americans. Less than a month 
ago, in another history-making decision, the Supreme Court again 
upheld the right to work and the right of the States to protect the 
right to work. 

aul Russell worked in a factory in Alabama. A strike was called. 
Mr. Russell wanted to stay on the job. 

He was not a professional strikebreaker. 

He was a peaceable citizen who wanted only to exercise his Ameri- 
can right to work. 

Pickets, using violence and threats of bodily harm, kept him from 
entering the plant. 

The Alabama courts awarded him back pay and punitive damages. 

The Supreme Court of the United States has upheld that judgment 
of the courts of Alabama. 

I am reminded of what I said to the full committee in May 1948: 

The man or woman whose right to work has been violated should be enabled 
to recover damages * * * because the right to work is so basic a human right. 

Let the law pin down responsibility where it belongs—on the executive officers 
and strategy committees of striking groups. 

Let the penalties and damages be heavy enough. Let there be a few con- 


victions and a few judgments awarded. And you will see men and women, who 
want to work, going to their work without fear. 


Ten years later, the Supreme Court comes around to the same view. 
But this time not a unanimous Court. 

The Chief Justice and another Justice dissented in the Russell 
case—and it is worth while noticing for a moment the curious reason- 
ing displayed by the Chief Justice. 

According to the Chief Justice, one reason why Mr. Russell should 
not have been awarded damages was, and I quote the Chief Justice: 

There is a very real prospect of staggering punitive damages accumulated 
through successive actions by parties injured by members who have succumbed 


to the emotion that frequently accompanies concerted activities during labor 
unrest. 


Unquote from Chief Justice Warren. 
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Consider for a moment what this means. Paul Russell was de- 
prived of his right to work. His personal safety and his property 
were threatened, Violent hands were laid on the automobile he was 
driving. 

But, says the Chief Justice, he should not receive damages because 
such a judgment might stagger the treasury of the guilty union. 

The Chief Justice excuses the violence suffered by Paul Russell 
because the men who attacked him had only—and I repeat the Chief 
Justice’s words— 
succumbed to the emotion that frequently accompanies concerted activities dur- 
ing labor unrest. 

I wonder if the Chief Justice would apply the same gentle reason- 
ing to a trustee who succumbed to the emotion of greed “and pocketed 
trust funds. Or to the members of a lynch mob “who succumbed to 
the emotion that frequently accompanies a lynching party. 

Would the Chief Justice be reluctant to award damages against 
a corporation because they might stagger the corporation’s treasury ? 

Is there one law for labor unions and another law for everyone 
else? Or are unions above the law ? 

Fortunately, in the Russell case, the Chief Justice found himself in 
a minority of two among his brethren on the Court. 

But his reasoning is worth noting because it is typical of much 
confused and unrealistic thinking about labor unions and their power. 


As Donald Richberg says: 


Americans are more out of date and ill informed concerning the realities 
of the labor movement in the United States than they are in any other area 
of public interest. 


Fifty years ago, the picture of a labor union, as a weak, idealistic organ- 
ization of downtrodden workers struggling against an oppressive concentration 
of property power was often accurate. Any such picture of an established 
union today is not merely ridiculous; it is willfully or ignorantly untruthful. 
Unquote from Mr. Donald Richberg. 

The work of this committee and other committees of both Houses 
of Congress is doing a great deal to reveal the true picture of the 
unions as machines of gigantic power, both economic and political. 

I need not rehearse the facts which are in the record of the hear- 
ings held during this present session of Congress. 

Congress is presently considering legislation designed to remedy 
some of the abuses revealed in those hearings. But, as I said to the 
full committee 11 years ago, “A poultice will not cure a cancer.” 

It is good to curb the union officers’ power to mishandle the unions’ 
huge resources of untaxed money. It is good to give the individual 
union member a bill of rights within his union. But if you want 
to strike at the root of these evils, you must assert and protect the 
individual worker’s most important civil right—his right to work. 

Give back to that workingman his right to work and he can stand 
on his own two feet as a free American and drive the moneychangers 
from the temple of labor. 

I do not say that a right-to-work law is the single answer to every 
poblem in labor relations, but I do say that you can go through the 
report of the McClellan committee and find not 1 of the 11 glaring 
abuses listed in that report that could not be modified, if not ‘wholly 
cured, if union membership were put on a completely voluntary basis. 
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The American people have accepted unionism as a necessary and 
important part of our national life, but they want it to be voluntary 
unionism—unionism without fear. 

They want every American to be free to join a union of his own 
choice—but free also to refrain from joining a union or to leave it if 
it fails to serve him. 

The basic issue stands out crystal clear. Does a man’s right to 
work belong to him or toa union? Should a man be forced to join 
a union in order to get or hold a job? 

That is the simple question which Americans are called upon to 
answer. It’s a simple question, yes, but. one which has its roots deep 
in the soil of the American philosophy of life. 

Americans believe deeply that man is endowed by his creator with 
certain inalienable rights, and the right to work is one of them. 

Americans believe deeply that governments are instituted among 
men to secure these rights and that no government, and certainly no 
private group, may usurp these rights; and the right to work is one 
of them. 

Americans believe deeply in individual responsibility, that every 
man should be free to exercise his God-given rights, and the right to 
work is one of them. 

Speaking before this committee on May 27, Secretary Mitchell 
stated that the present administration aims “to protect the individual 
worker from discrimination and oppression by unscrupulous union 
officers or employers.” 

I presume Mr. Mitchell means nonunion workers as well as union 
workers. 

That is an aim which will be seconded by all good Americans of 
both parties. 

It will be best achieved by securing to every American his right to 
work. 

Thank you. 

Mr. Perxrns. Mr. Wier. 

Mr. Wier. I have heard some of this before, Mr. Chairman. Mr. 
DeMille, you have done very well during your career in the amuse- 
ment world. You got your start there. All of your life you have 
been associated with closed shops in the amusement world; have you 
not? 

Mr. DeMitxe. I remember when I was a little boy seeing children 
going to factories carrying their lunch pails; the necessity for unions 
was very great. I was very strong for that. My father was very 
strong for that. We both believed, as the record of my whole family 
will show, going back to 1657 when we landed here from Holland, 
we believed very strongly in freedom and liberty and individual 
choice. I do not believe in the closed shop. _ I believe that, as I stated 
earlier here, you cannot view unions in the same light today that you 
did when I was a boy many years ago, any more than you could view 
the struggling corporations when I was a boy with the gigantic ma- 
chines of business that exist today and that have come under law. 

But the unions have not come under law. They must be regulated 
as corporations are regulated. 

Mr. Wier. You had a little experience of your own, did you not, 
that started you on this crusade? 
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Mr. DeMite. Yes, sir. 
Mr. Wier. ‘That you have been carrying on ever since? 

Mr. DeMitte. Yes, sir. 

Mr. Wier. With a lot of bitterness. 

Mr. DeMitte. No, sir; not one particle of bitterness. 

Mr. Wier. Apparently there is a lot of bitterness in connection 
with your emphasis. 

Mr. DeMriiez. Anyone that strikes at freedom I might speak bit- 
terly about because I believe in freedom. 

In the case that you allude to, when I went on the air, there was no 
union of the workers. The union was formed, and I gladly joined 
it at their request and gladly paid my dues of $100 a year. 

Then, in 1944, an issue came on the ballot, the same ballot as the 
presidential election. I favored the issue. The union assessed $1 
apiece to fight that issue. In other words, it was to fight this thing 
that I was going to vote for. I was forced either to pay that dollar 
or to lose my right to work on the air. I would not pay the dollar. 
I lost my right to work on the air. 

I think you have been very gracious in what you have said about my 
career and what I have done. I think I could have done a great deal 
of good on the air as well. 

Mr. Wier. It did not stop you from completing your success, that 
dollar that became your issue in your right-to-work campaign. 

Mr. DeMitxe. Yes, sir. 

Mr. Wier. You do not mean to infere here that the right-to-work 
law gives anybody a job, does it ? 

Mr. DeMutz. No, sir. 

Mr. Wier. And your reference, Mr. DeMille, to freedom that you 
express so emphatically around here—— 

Mr. DeMutz. This is the city to express it in, sir. 

Mr. Wier. The right to freedom, you were quite active here in 1947, 
campaigning for restrictions. 

Mr. DeMitte. Yes, sir. 

Mr. Wier. I call them shackles. 

Mr. DeMitte. I was actve for the right to work. 

Mr. Wier. The right to work. 

Mr. DeMittz. That is not a restriction, Mr. Wier. 

Mr. Wier. It is not? 

Mr. DeMuite. The right to work isa restriction ? 

Mr. Wrer. It certainly is. 

Mr. DeMrxe. I would not say so. 

Mr. Wier. Well, anyway, let us look that over. 

Mr. DeMuixe. If it is, I am for that restriction. 

Mr. Wier. Let us look over that freedom evidence, that display 
here in your statement and your interest and your jubilation at the 
passage of the Taft-Hartley Act. Both you and I will live to see it 
repealed, Mr. DeMille. 

Mr. DeMixrz. I disagree, Mr. Wier. 

Mr. Wier. I thought so. 

Mr. DeMitte. Perhaps strengthened, but not repealed. 

Mr. Wier. Let us review just one phase of this freedom that I heard 
so much about in 1947. 

a DeMitez. I am sure you heard about freedom before 1947, Mr. 
ler. 
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Mr. Wier. Not in this particular field. 

Mr. DeMute. Yes, sir. 

Mr. Wier. I heard so much around here that “we want to take the 
shackles off the workers. We want to give them freedom. We want 
to give them voluntary organization without the union shop, without 
the closed shop.” 

Was that not the cry and hue around here? I remember the late 
Senator Taft saying, 

We are going to take off the workers their forcible entrance into unions. They 
want to be free to join. 

Mr. DeMitiz. That is correct. 

Mr. Wier. “We will give them that.” 

Mr. DeMuxe. That is correct. 

Mr. Wier. So what happened? In 1947 they. passed a provision 
setting up elections for union shops so that the worker would be able 
to go to a poll set up by the National Labor Relations Board to vote 
whether he wanted the unin shop. Is that correct ? 

Mr. DeMitxix. You arespeaking, sir. I donot know. 

Mr. Wier. You know that. You were around here and you were 
pretty interested. 

Mr. DeMute. Yes, sir, continually. 

Mr. Wier. What was the result of that? Every union in the United 
States qualified under the National Labor Relations Board. Before 
that union and the employer could sign a union contract there had 
to be an election and it had to be more than a majority. 

Mr. DeMixte. A secret election. <A secret ballot. 

Mr. Wier. Yes, sir. 

Mr. DeMitxe. All right. 

Mr. Wrer. And so the process started of holding these elections in 
all of the industries in every State of the Union. It became a pretty 
expensive experiment, with the result that in every election, 96 percent 
of the elections held under the National Labor Relations Board, the 
workers went in and voted for the union shop. 

You know that, do you not? 

Mr. DeMirxx. In every State in which we have brought it to the 
people, they have voted for the right to work. 

Mr. Wier. Not in every State. 

Mr. DeMittx. Every State where it has been voted on by the people; 
yes, sir. 

Mr. Wier. Not in all cases. In some cases it has been voted by 
legislature. 

Mr. DeMuixe. I know of none that have not. 

Mr. Wier. Your latest attempts are to do it by State constitutional 
means because you were having too much difficulty with the people. 

Mr. DeMirxx. I prefer taking a measure like that to the people. 
The people have said in every instance they are for the right to work. 

Mr. Wier. Not in every instance, Mr. DeMille. 

Let us not get away from what I was trying to point out, this free- 
dom that the workers were demanding, the right to have a nonunion 
shop, an open shop, or a union shop. I think it was proved beyond 
any question of a doubt that the workers themselves, not the members 
that had been in the union movement a long time, but new workers, 
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new organizations, that you were trying to protect from the union 
shan by 96 percent nationwide. 

o what happened. Three years ago the administration came in 
and said, “This 1s too costly ; it is time consuming; the odds are against 
us. So they asked this committee here to repeal that provision and 
allow the union shop. 

Do you remember that ? 

Mr. DeMitte. Yes, sir. 

Mr. Wier. You have laid a lot of emphasis here on the right of 
the workers. 

Mr. DeMitie. Yes, sir. 

Mr. Wier. That they do not want a union shop, that they want to 
be given the privilege. You gave them the privilege with the help 
of Congress of deciding whether they favored a union shop or not. 

Mr. DeMiie. There was no difference in my opinion between a 
union shop and a closed shop. It does not make any difference, as I 
have said in my statement. What is the difference between a man 
not having to join a union to obtain a job but having to join a union 
to hold it? I can see no practical difference in that. I consider that 
an evasion. 

Mr. Wier. I favor the closed shop myself. 

Mr. DeMitte. We differ. 

Mr. Wier. That is right. 

I have spent a lot of time in your amusement industry. 

Mr. DeMiutx. My amusement industry, I regret to say, is a closed 
shop. 

Mr. Wier. That is right. You have enjoyed it out there. You have 
earned a lot of Oscars there, have you not ? 

Mr. DeMute. No, sir; I donot enjoy it. I donot believe in it. 

Mr. Wier. You do not believe in show business ¢ 

Mr. DeMitte. Yes, sir; I believe in show business very strongly. 
It is the greatest means of conveying ideas from one mind to another, 
but I do not believe in the closed shop. 

Mr. Wier. Then you lay a lot of stress here in the fact that out of 
the McClellan committee there have been probably 30 individuals out 
of about 16 million trade unionists. 

Mr. DeMitte. Only 2 million union members. 

Mr. Wier. I am talking about 16 million trade unionists. 

Mr. DeMuxz. The committee only examined cases in unions which 
have 2 million members approximately. They have not touched the 
other 14 million or 16 million. 

Mr. Wier. Do you have any evidence that is more extended than they 
have touched ? 

Mr. DeMitte. I have no evidence to that effect except my own union, 
I do not think they came under examination. I do not have the right 
to work. I have been kept off the air for 13 years. 

Mr. Wier. There are twosides to that story, too. 

I want to get back to the fact that the condemnation that is being 
made nowadays that the McClellan committee has found about 30 
individuals who have abused their trust and have violated just about 

all the laws that the unions have. 

Mr. DeMute. I can give you the McClellan committee report here. 

Mr. Wier. I understand it. Iam aware of it. You do not need to 
give it to me. 
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Mr. DeMixe. It covers the point I made of the two million. 

Mr. Wier. But the facts are that there are about 16 or 17 million 
members of the trade union movement in the United States, are there 
not ¢ 

Mr. DeMuue. Yes, sir; but there were only 2 million that came 
under the investigation of the McClellan committee. Only unions 
with 2 million members. 

Mr. Wier. Let us not argue. The facts are that there are about 17 
million people that are suffering from these attacks and these tirades 
because of the mistrust and the abuse of about 30 or 35 men. 

Mr. DeMuiez. I do not agree with your statement, sir. I think it 
is completely wrong. I think you are drawing a conclusion that is 
not correct. 

Mr. Wier. I am not drawing any conclusion. They have had about 
30 representatives of labor over there. , 

Mr. DeMitte. That is right. 

Mr. Wier. Who have been charged with misdeeds. 

Mr. DeMuxe. Representing 2 million members. 

Mr. Wier. They represent the 17 million. 

Mr. DeMitte. No, sir. 

Mr. Wier. Well, I am ae you, Do you think that the whole 17 
million are not a party to this thing ? 


Mr. DeMutez. I have no evidence to show that the average would 
not continue thesame. I donot know. 

Mr. Wier. You have not any evidence to show that it would ? 

Mr. DeMitxex. That is correct. 

Mr. Wier. Yes. So 17 million people earning their livelihood and 


members of the American trade union movement now are under fire 
for the misdeeds of about 30 that have been found guilty of abuse of 
power. 

Mr. DeMitte. No, sir. That is an incorrect statement. You should 
attack only the executive officers of the union. There is no fire against 
the union members at all that I know of. 

Mr. Wier. They are suffering the attacks that are being made and 
the attempts for legislation. 

Mr. DeMitte. There are no attacks being made against union mem- 
bers that I am conscious of. There are attacks being made on union 
management that I am very conscious of. I have nothing but the 
kindest thoughts in my heart for the members of my own union, but 
I regret that their officers saw fit to put me off the air for not paying a 
$1 political assessment. 

Mr. Wier. You cannot separate the members from the officers be- 
cause the officers are elected by the members of the union. 

Mr. DeMriie. Are they? Shall we go into that? We will get into 
a discussion that will equal the McClellan committee. 

Mr. Wirr. Why did you not appear before the McClellan com- 
mittee ? 

Mr. DeMixe. I was not asked. 

Mr. Wier. You did not have to be asked. They were looking for 
people who had information like you. 

Mr. DeMriiie. I hope I can accomplish as much through this 
committee. 

Mr. Wier. The facts of the matter are that I do not agree with many 
people who think Hollywood is all sin. 
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Mr. DeMitxx. You are correct in that. 
Mr. Hotr. Since I represent that area, I am glad to hear that, Mr. 
Wier. 

Mr. Wier. There are a lot of wonderful good Christians in Holly- 
wood earning their living there. 

Mr. DeMi1z. Hollywood is the same as any other town. 

Mr. Wier. I do not condemn Hollywood for the acts of a few people 
who have brought the headlines. 

Mr. DeMixz. Many do, but you are correct. 

Mr. Wier. But here you come here and you want to spread a blanket 
peneniy an 17 million people. 

Mr. DeMuuz. No, sir; you are entirely wrong. 

Mr. Wier. I claim that your right-to-work law is a penalty. 

Mr. DeMiuix. The right-to-work law is the same kind of penalty 
that the Declaration of Independence was a little earlier. 

Mr. Wier. Here you have the audacity among other things to say 
that the unions have flourished under the Taft-Hartley Act. 

Mr. DeMutr. I have the audacity to quote some figures, sir. 

Mr. Wier. That is right. But let me say to you that in 14 of these 

right-to-work States, right-to-work law States 

Mr. DeMuxxe. Eighteen right-to-work States. 

Mr. Wier. Unions have suffered terrific losses, if you do not know it. 

Mr. DeMitie. That is not correct.. 

Mr. Wier. I would like to have you check with some of them, textile 
workers and others.. They are wiped out in many plants. 

Mr. DeMitte. The 36th annual report of the National Bureau of 
Economic Research, the latest published report, of May 1956 gives the 
figures that I gave in my statement. 

Mr. Wier. The international unions have been up here time and 
time again in the last 6 years asking this committee to investigate con- 
ditions of employment ‘and the drive on their shops, their plants, by 
the employers in these right-to-work laws. You ought to know that, 
if you know anything about the status of labor that you claimed to 
know in your statement. 

Mr. DeMitte. I do not think I need answer that. 

Mr. Wier. I am not going to pick on you. I just think that you 
are misled and you have a little grievance and you are going to carry 
it the rest of your life. 

Mr. DeMite. That is completely untrue, sir. I have no animosity 
toany man. Iam nota good hater. My pictures have shown that. 

Mr. Wier. You are what? 

Mr. DeMitte. My pictures have shown that. I have a very large 
audience completely around the world. ITamavery poor hater. There 
is no one that I hate. 

Mr. Wrer. Well, you certainly carry a grudge here. 

Mr. DeMitte. No, sir; I donot. I am asking for certain rights for 
American citizens and I think they should be granted. 

Mr. Wier. And those rights were given those workers. 

Mr. DeMit1ex. No, sir; they have never had the right to work, not 
for many, many years. 

Mr. Wier. Well, sir, your right-to-work law does not give anybody 
a job. 

i. DeMute. I do not say that the right-to-work law will give any- 

body a job. If you have a right-to-work law or if you do not have a 
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right-to-work law, that does not give anybody a job. The question 
is whether there is enough industry to require work. That is what 
gives people jobs, not the right-to-work laws, but the right-to-work 
laws help them to work freely. 

The reason that the membership of unions has increased in the States 
that have passed these laws is that the members are not afraid to join. 

Mr. Wier. Mr. DeMille, I take this position, and I probably am just 
as biased the other way as you are. 

Mr. DeMixe. I am not biased. 

Mr. Wier. It has been my experience for 28 years to be in just that 
business of organizing workers. 

Mr. DeMitte. Yes, sir. 

Mr. Wier. Organizing workers in the city of Minneapolis, State of 
Minnesota. 

Mr. DeMitie. Yes, sir. I have observed the world for 77 years. 

Mr. Wier. I am not far behind you. 

I think I can speak from experiences going back to the open-shop 
drive in the twenties. In all those 28 years there were very few work- 

ers that I ran into, even the unorganized workers, that did not desire 
and want the union shop. 

The cases in any one community are very, very limited to the peo- 
ple who have some conscionable objection. 

Mr. DeMitte. That is your statement, sir, and I am sure you be- 
lieve it. I donot. 

Mr. Wier. The vote showed it when we gave the workers the right 
to work, Mr. De Mille. 

Mr. DeMitie. We will have to leave it to the people. I will leave 
it to the people anytime. 

Mr. Wrer. You are not going to deny it and I know you are 
acquainted with it because you followed this issue right through, that 
at the request of the late Senator Taft we gave the workers a chance 
to vote before they had the union shop. We provided that the Na- 
tional Labor Relations Board would set up the elections so that there 
would be a “yes” or “no” vote. 

Mr. DeMite. I am familiar with it. 

Mr. Wier. I know you are. So about 96 percent of those who 
voted—and there were thousands and thousands of elections said to 
the National Labor Relations Board, “I want a union shop.” Is that 
not true? 

Mr. DeMitite. You mean all those thousands themselves went to 
the National Labor Relations Board or a committeeman or a presi- 
dent or a secretary went to the National Labor Relations Board ? 

Mr. Wier. You know that it was the members. 

Mr. DeMrtte. I know the differences between the two, sir. There 
is a big difference. How many years has this president been in? 
How many years has that president been in? What elections have 
they had? How many years? 

Mr. Wier. You are getting into an argument. 

Mr. DeMrix. You are an intelligent man and you know that I 
am speaking correctly and that I am speaking truthfully. 

Mr. Wier. You keep sliding away from that democracy you were 
preaching a minute ago on the right to work, whether they want to 
have the union or not. 
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Mr. DeMuue. I want the workers to decide, not the management, 

Mr. Wier. You know that workers went because management had 
to vote, the employees. 

Mr. DeMixte. I do not think you can seriously mean that, Mr. Wier. 

Mr. Wier. I do not know. I presume that. I would just like to 

carry this on with you but I suppose you and I are not going to ar- 
rive at any settlement at all on this. But I repeat that you and I 
will live to see the Taft-Hartley Act repealed. 

Mr. DeMute. I hope we live to see the right to work enacted by 
enough States to make it a constitutional] amendment, sir. 

Mr. Wier. I hope I have not left any impression with you, Mr. 
DeMille, that I was trying to embarrass you. 

Mr. DeMutte. I have no feeling of that at all. I know exactly 
what you are saying and why you are saying it. 

Mr. Wier. I am a member of the International Alliance of Stage 
Employees and Motion Picture Operators of the World. 

Mr. DeMitte. I know that, sir. I have paid them $7 million on 
the last picture. 

Mr. Wier. You have had a closed shop agreement with them for 
years. 

Mr. DeMu1e. I paid them over $7 million on the last picture. 

Mr. Wier. You are getting along fine and really well with the closed 
shop all around you. 

Mr. Perxins. Mr. Kearns. 

Mr. Kearns. Mr. Chairman, I am very happy to have Mr. DeMille 
here. I am very glad that Mr. Wier whom I respect very highly 
being a representative of a very strong union, of the motion picture 
industry. 

As I recall when we had the jurisdictional strike in the motion pic- 
ture industry back in 1947, we had 48 different unions in each studio 
including Paramount, Metro-Goldwyn-Mayer, and so forth. Now 
Mr. Wier said that we are going to see the Taft-Hartley law repealed. 
I personally think it is the best insurance policy labor ever hed i in its 
life. Imeanit. It isan insurance policy for labor. 

However, we have lived with it for 11 years and there is no law 
that this Congress ever wrote and lived with for 11 years that does 
not have to be looked at again and have amendments made to it. 

I know of about 23 I would like to see made that would strengthen 
both the position of management and labor. 

When we wrote the Taft-Hartley law and the Hartley bill in the 
House, when you appeared before the full committee, and I happened 
to be the only member of the subcommittee who was here then, we 
were trying to find language to write what we were terming at that 
time the National Labor Relations Act of 1947. We never expected 
to put two names on it, or even one name. The people of America 
would know it as the Labor-Management Relations Ket. 

In order to write good legislation you have to hear both sides of the 
story. I think we took over 6 million words of testimony and the 
committee ran in executive session for 4 straight weeks. We worked 
nights. We went over line by line, paragraph by paragraph, and tried 
to write good legislation. 

In my opinion, when we were trying to write that bill, you made 
a fine contribution to what we were trying to do. Labor made a fine 
contribution. Many men of management made a fine contribution. 
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We had independent unions here. We had all the great international 
unions here. Everyone had the full privilege of testifying as long as 
they wanted to and were interrogated by all members of the commit- 
tee on both sides of the aisle. 

Mr. Battey. Would the gentleman yield ? 

Mr. Kearns. When I finish this one thing. 

For the record I understand you belong to two unions yourself and 
you joined them voluntarily. Is that correct 4 

Mr. DeMiuxe. That is correct. I was there before the unions. The 
unions were formed while I was there. I was a motion picture director 
before the Directors Guild was formed. I was a radio producer before 
the AFRA was formed. I joined both willingly and gladly. 

Mr. Kearns. Before I yield to Mr. Bailey, you were suspended from 
your union because you would not pay $1 dues to a political cam- 
paign. 

Mr. DeMituie. Not dues, assessment. 

Mr. Kearns. Was that assessment given to you in writing or did 
someone just call you on the phone ? 

Mr. DeMiu1e. It was given to me in writing. 

Mr. Kearns. Do you have that in evidence / 

Mr. DeMite. Yes, sir. 

Mr. Kearns. Did you answer / 

Mr. Perkins. Just a moment. That was before the enactment of 
the Taft-Hartley Act. 

Mr. DeMutte. That is correct. 

Mr. Kearns. Have you ever appealed the case to unions to lift that 
suspension so you could work on radio ¢ 

Mr. DeMite. I brought suit and went to every court in the State 
and appealed to the Supreme Court of the United States who would 
not hear the case. 

Mr. Kearns. Just to carry on that, then in the innovation of tele- 
vision, you were automatically barred from a new industry because you 
had not complied with the regulations of radio. 

Mr. DeMiuix. That is correct. I was barred from television, they 
said, because of the brotherly feeling toward the other union, toward 
AFRA. One was called AFRA and the other was called AFTRA. 
AFTRA was not in existence when I was suspended from the use of 
radio. 

Mr. Kearns. I understood that. 

Allright, Mr. Bailey. 

Mr. Bamey. I, too, would like to keep the record straight as the 
gentleman who is testifying suggested. I noticed your comments, 
Mr. Kearns, on the diligent ‘effort of the committee of which you are 
a member to write the Taft- Hartley law. I would like to remind you 
that we have testimony in the records of this committee of a gentle- 
man by the name of Jerry Morgan who is now labor adviser to the 
President who testified that he wrote the T aft-Hartley law and he 
got paid a sizable fee for it. 

Mr. Kearns. I am glad the gentleman brought that up. We are 
going to have it out this morning. I was just waiting for this. I can 
answer that part of it. 

Mr. Baixry. The testimony here will speak for itself. 

Mr. Kearns. I do not care what Jerry Morgan did over at the Sen- 
ate side. When we wrote the Taft-Hartley bill in the House, Jerry 
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Morgan never wrote one word of it; the members of the committee 
wrote it. We went over it line by line and paragraph by paragraph, 
Sure, he either put in language that we accepted or not. We had the 

right to hire any counsel we wanted. We have a good counsel here 
who worked for the National Labor Relations Board. 

Mr. Baitry. Why did you not correct him when he said he was the 
editor ? 

Mr. Kearns. I have nothing to do with what they do in the other 
body. I know when he was working on this side he was not working 
for anybody but the committee. We ‘put the language in. 

Mr. Battery. There is testimony of the committee. He said he was 
paid a sizable fee by the Republican National Committee. 

Mr. Kearns. He was working there before we borrowed him 
probably. 

Mr. Hour. Will you yield ? 

Mr. Krarns. Yes. 

Mr. Horr. Mr. Bailey, I think you would like the record to be 
correct. I understand he is counsel to the President, not his labor 
adviser. 

Mr. Battey. I would like the record to be corrected. 

Mr. Horr. The labor adviser would be the Secretary of Labor ? 

Mr. Krarns. To begin with, it does not have too much to do with the 
merits of the Taft-Hartley law if we can employ whoever we want 
here for advisers. 

Let us take the position of industry here. The reason we had a 
checkoff on union dues was because industry sat before us here and 
said that they wanted to go along with it. Do you remember that, 
Mr. DeMille? 

Mr. DeMitte. Yes, sir. 

Mr. Kearns. The reason they wanted to go along with it was they 
did not want production hampered in the shops; they were willing to 
check off on union dues so as to get production. The committee did not 
argue with industry or unions on that. We went along with those pro- 
visions. Good or bad, we ac cepted it “when we wrote the law. 

I think in answering your question, Mr. Wier, that did an awful lot 
to help union membership. The stewards did not have to go around 
and get the individual members. They had the checkoff dues. I think 
they “built the personnel of the unions so that you could not hardly 
estimate it. 

Mr. Wier. Mr. Kearns’ argument is that we do not have shop 
stewards running around during working hours collecting dues. 

Mr. Kearns. Let us take the closed-shop phase of it, though. I 
must say personally I am rather sympathetic to the closed shop on 
the trade-union end of it. You have to train apprentices, you have 
to have protection of those crafts. There isa lot of difference between 
crafts and other industries. Yet in the wisdom of Congress they 
outlawed the closed shop, the same as Congress went along with 
industry wide bargaining. 

Many of the members, Mr. Bailey, were opposed to industrywide 
bargaining, but the Members of Congress went along with industry 
bargaining. 

Now we come to the point that it is not a case of individuals any 
more; it is how we are going to write language that will clarify the 
Taft-Hartley law under which management and labor can live better 
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today. Weare going to need the help and the assistance of every- 
body in this country to try to arrive at that type of language, which 
sections should be amended and strengthened or eliminated, or what- 
ever we want to use. 

I say it is the obligation of this committee that we must hear both 
sides of the story. 

Personally I feel that you have had a personal injustice done 
to you. I feel that. I think the union should have suspended your 
suspension and that you should have the right to work, but you 
have not been given that privilege. I think that every man has the 

right to his conviction and I would press it to the utmost. I certainly 
sd if I were in your position. 

Mr. DeMitie. Thank you, Mr. Kearns. 

Mr. Kearns. I think America today is waiting for people who 
have the courage to stand up to their convictions. I really mean it. 
If people are not willing to do it, how do you expect the Congress 
or any of the elected people of this country, regardless of whether 
it is a community, State, or the Nation, to have any support on their 
problems. 

Mr. DeMitie. Mr. Kearns, you expressed that so well. I appre- 
ciate it. But there is a technique that is used by the unions under 
the Taft-Hartley law. If I had been expelled, I might make appli- 
cation now and rejoin the union, but a union never drops you. I 
have not been dismissed from my union. TI have only been suspended 
for 12 years. I cannot make application to come back into the union 
therefore. 

Once the union gets possession of you it does not let you go. You 
are shackled, as it were, until you can free us with some right- to-work 
law. We cannot resign, We can, but our resignations are not 
accepted. 

Mr. Kearns. At this point will you say for the record whether you 
are in favor of the national right-to-work law or the State right-to- 
work law ? 

Mr. DeMiiue. At present the campaign that I have been vigor- 
ously prosecuting, as vigorously as I can, is to see enough States pass 
the law to get a constitutional amendment. I have no objection at all 
to a national right-to-work law. 

Mr. Kearns. That brings up a point, a very serious point. We have 
industry all through the country. They, in the main, want a national 
right-to-work law, which I am opposed to. I am for the States tak- 
ing care of it. 

At the same time many of those fellows would not take Federal aid 
to education, but they will take a national right-to-work law. You 
have got to look at this picture from both sides of the fence. If the 
Federal Government is going to go in on labor and say, “you have to 
have this kind of a law,” then we might have to go in on a lot of other 
things. 

I do not want the Federal Government getting into too many things. 
I would like to have them up in the bleachers to see how the game is 
being played by the States and be the guidance director, as we would 
say, in the high school and the college, for that drama that is going 
on, using your language. 
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Mr. DeMutie. That is a legislative matter and I for one have not 
formed an opinion as to whether it should be national or State. I 
prefer to proceed with the State, as I mentioned. 

Mr, Kearns. You just mentioned you would have a right to appeal 
your case today for your suspension, the lifting of your suspension. 

Mr. DeMiutte. It was before the Taft- Hartley Act was passed. 
Senator Taft said that he thought that was one of the things that 
passed the Taft-Hartley Act. But I do not come under the Taft- 
Hartley Act now. 

Mr. Kearns. That is it. 

Mr. DeMitte. I am a suspended member. 

Mr. Kearns. In other words, your jurisdiction is wiped out. 

Mr. DeMitte. I have not been dropped. You see, I have only been 
suspended. The union has not dismissed me for refusal to pay the 
assessment. They only suspended me and there I remain dangling. 

If you are a man who cannot afford to dangle, your family can 
pleasantly starve. It is not just or right or proper or American. 

Mr. Kearns. You are the head of the State picture firm out there, 
Paramount. 

Mr. DeMittz. I am not the head of Paramount. I am acompletely 
independent producer. 

Mr. Kearns. But you have to use the facilities of Paramount. 

Mr. DeMittr. Yes, I use the facilities and Paramount distributes 
my pictures. 

Mr. Kearns. In your latest picture you mentioned to Mr. Wier 
that you gave the union $7 million. Because of your personal feelings 
has that in any way affected your efficiency of production through that 
plant when you put ona movie? 

Mr. DeMitxe. The efficiency ? 

Mr. Kearns. Yes, sir. 

Mr. DeMitie. With the exception of a certain amount of feather- 
bedding, no. 

Mr. Kearns. From what unions do you have featherbedding? I 
just got rid of the ones in the American Federation of Musicians. 

Mr. DeMurter. I think perhaps I should not answer that question 
because we would be here much longer than I am sure any of us want 
to remain if I went into the detail of that. I am not the man to do it. 
It should be done by the production head at Paramount. I can give 
you the detail of the amount of money and whom it went to. TI can 
give you the number of employees that we had, but the fe: atherbedding 
is a mechanical procedure in motion picture work now. There is a 
great deal of it. 

Tt would help the industry a great deal if that waste were done 
away with. But most of the workers are very, very fine workers. 
They are skilled men, men that have been there a long time, whom I 
have worked with a long, long time. There are a great many of them 
that I used. I used many thousands of workers on this picture. I 
have here only the man-hours, not the numbers. 

I will give you an example, Mr. Kearns. We were delayed about a 
half a day on a picture once because a bale of hay was to be moved 
from one place on the set to the other. The property man went to 
move it and he was stopped because the greenhouse man said that 
that was “greens,” that it was not a prop. They had to send downtown 
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and have a discussion. Finally it was decided, I believe, if it was green 
it belonged to the greenhouse man and if it was brown it was a prop. 
That was the final decision. But we lost a number of hours with 
probably 30 electricians and I do not know how many carpenters, 
actors, and so forth drawing salary during that time while this dis- 
cussion went on. 

Mr. Kearns. You will agree though that in an industry so large 
you are liable to have jurisdictional disputes like that. It is pretty 
hard to eliminate them. 

Mr. DeMutxe. To me hay is hay. 

Mr. Kearns. Mr. DeMille, I think that your testimony here will 
bring out one thing, whether you want to classify it as the right to 
work or however you want to term it, I think it is as important today 
in 1958 when you have your convictions as it was 11 years ago, that 
you had the courage of your convictions. America is established on 
the fundamental belief that men do have courage in this country. 

Mr. DeMiixxe. You are very gracious to put it that way. 

Mr. Nicnotson. Could I ask a question? It might be a little out of 
order. 

Mr. Perkins. Go ahead and ask a question. 

Mr. Nicuorson. I understand that this gentleman being a member 
of the union is not a member and the union will not let him be a 
member. 

Mr. Perkins. He has answered the question that he was suspended 
from the union. 

Mr. Nicuotson. So they will not let him work any more, is that it? 

Mr. Perxrns. You interrogate the witness on that. 

Mr. Wrer. Let us get that clear. Mr. DeMille, this difficulty you 
had with the union when you were a member happened 11 years ago, 
and you refused to pay the $1 assessment. 

Mr. Perkins. That was before the enactment of the Taft-Hartley 
law. 

Mr. Wrer. I understand that, 11 years ago. 

Because you refused to pay the $1 assessment and the assessment 
was levied to fight the cause that you believed in, and therefore you 
were not going to make any contribution to defeat something you sup- 
ported, because you did not make the payment of the dollar assess- 
ment the union suspended you. 

Mr. DeMirie. Yes, sir. 

Mr. Wier. And then you proceeded on this crusade that you have 
carried on ever since. 

Mr. DeMixtr. Yes, sir. 

Mr. Wier. And likewise you pursued your case in the courts. 

Mr. DeMrtxe. Yes, sir. 

Mr. Wier. And because the Taft-Hartley Act was not a law when 
this happened you were not covered by the law. 

Mr. DeMrixx. That is correct. 

Mr. Wrrr. Present law. 

Mr. DeMitre. Yes. 

Mr. Wrer. For the past 3 years I imagine you have been pretty mad. 

Mr. DeMuxz. No,sir. I correct you again. 

Mr. Wier. Well nobody could spend the money and carry on the 
effort that you have carried on without having some semblance of 
bitterness. 
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Mr. DeMutz. I do not even regret the $1 million that it has cost me 
in wages if it brings the right to work to other workmen. It will not 
benefit me. To others it means a great deal. 

Mr. Wier. Have you spent a million dollars in this case ? 

Mr. DeMuxx. No, sir; but I gave up a million dollars in salary 
that I would have received. 

Mr. Wier. On radio? 

Mr. DeMii1e. Yes, sir. 

Mr. Wier. The point I want to raise is this: If at any time in these 
last 8 years you would have been approached to clean this case up 

and to get your reinstatement, would you have accepted reentry into 
the union? Would you accept reentry into the union tomorrow ? 

Mr. DeMitte. Without paying the dollar, yes. 

Mr. Wier. Thank you. 

Mr. Perkins. Mr. Holland. 

Mr. Wier. I have a dollar here. 

Mr. DeMuxz. It would interest you to know that over 16,000 peo- 
ple, many of them union people, sent me the dollar. That was the 
basis of the DeMille Foundation which has been dispensing infor- 
mation to the 48 States about right-to-work legislation. 

Mr. Wier. Have you filed that $16,000 income to the internal 
revenue ? 

Mr. DeMuxe. It is not taxable; nor is it tax exempt. 

Mr. Perkins. Go ahead, Mr. Holland. 

Mr. Houianp. Mr. DeMille, you have a foundation called Cecil 
B. DeMille Foundation, do you not ? 

Mr. DeMitiz. The DeMille Foundation for Political Freedom. 

Mr. Hotianp. Is it tax free? 

Mr. DeMitix. No, sir. 

Mr. Hoitianp. Most of this money is being spent in States to pro- 
mote right-to-work bills? 

Mr. DeMiite. No, sir; it is being spent entirely to promote the 
education of people. There are right-to-work committees in the dif- 
ferent States, and we send them material on laws and the different 
results in the other States. We do not take direct part. 

Mr. Hoizanp. I want to correct the statement you made. You 
gave some figures about right-to-work States. 

Mr. DeMitte. Y es, sir. 

Mr. Honianp. And the per capita figures. Here are the figures in 
the United States. The per capita income, nationally, is $1,847. I 
do not know where you got your figures, but these are Government 
figures. 

Mr. DeMiiiz. What is it? 

Mr. Howuanp. $1,847. Here are your right-to-work States: Ala- 
bama, $1,181; Arizona, $1,577. 

Mr. DeMite. I do not understand the figures, Mr. Holland. I 
do not understand what the figure is you are reading. 

Mr. Hotxianp. Iam reading the per capita income, nationally. You 
stated that the States which - you mentioned have gone up since they 
have had right-to-work bills. That is not true. 

Mr. DeMrtz. I was quoting from the report of the United States 
Bureau of Labor Statistics entitled “Employment and Earnings, June 
1957”, the latest annual figures available. 


LABOR-MANAGEMENT RELATIONS 261 


Mr. Hoiianp. These are the latest figures they gave me, because I 
asked them for them. 

Mr. DeMute. I am quoting the percentages that I gave. They 
have increased. You are not going back and giving the figures before 
the right-to-work laws. You have to give the figure before that in 
order to get the percentage. 

Mr. Hottanp. You forget that in some States unions were in exist- 
ence before the right-to-work bill was enacted. The unions still 
operating in these States, especially among the textile workers, con- 
tributed much to maintain a decent standard of living which they did 
not have before. 

Mr. DeMitte. I am not opposed to unions, Mr. Holland. I favor 
unions. Iam very strong for unions. 

Mr. Houtanp. Mr. DeMille, I beg to differ with you. I have met 
your type of people many times in my life—who give lipservice and 
at the same time do everything to destroy the labor movement. Iam 
not quite as old as you but I am fairly “close to you in age and have 
lived these experienecs. 

Mr. DeMitte. Yes, sir. 

Mr. Hoiianp. Maybe a little harder than you have lived them. My 
father and our family have existed through the nonunion days. 

Mr. DeMute. I used to walk from 42d Street to 114th Street every 
night rather than ride so as to save the nickel to buy my baby a bottle 
of milk. 

Mr. Hotxanp. Let me tell you what I did. I drove cows from the 
south side of Pittsburgh to Herr’s Island, starting off at midnight 
and returning home in time to go to school the next morning at 9 
o'clock. 

Mr. DeMittx. So did Abraham Lincoln. 

Mr. Hotzanp. And my family peddled milk every morning. You 
never knew freedoms unless you lived with the protection of a union. 

Mr. DeMittr. You are not correct. You are making statements 
that are not correct. I know perfectly well, just as well as you do. 

Mr. Hottanp. I doubt it. Here is how the open shop started. Way 
back in 1903, the National Association of Manufacturers had a resolu- 
tion passed that said “no person should be refused employment or in 
any way discriminated against on account of membership or non- 
membership in any labor organization.’ 

This antilabor program came out of the Homestead Steel strike in 
1892. My father was in that strike, fighting for more food for the 
workers’ children. 

He, like other fathers, was shot at, beaten up by thugs, and left 
lying on the streets of Homestead. 

Mr. DeMitte. My heart is with you, sir. 

Mr. Hottanp. When you speak about the right to work, there was 
no freedom in the mills. There was no freedom in the coal pits of 
Pennsylvania. 

Mr. DeMuter. If you will read my statement again you will find 
I have covered that point already, sir. 

Mr. Hotianp. The right to work you advocate is the right to “scab.” 

Mr. DeMittr. No, it is not. 

Mr. Hotzanp. Yes, it is. You want labor at a price as low as you 

ran get it. Y ou spe ak about giving $7 million to the workers. They 
performed services for the $7 million. You did not lose any money. 
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Mr. DeMitxe. I made a profit? No, sir, I did not take one dollar 
from that picture. 

Mr. Kearns. Remember that not a nickel did he take. 

Mr. DeMuuez. Not a single dollar. Every dollar that would have 
been my share goes to a trust fund for religious, charitable, and 
education purposes. 

Mr. Hotzianp. How about the foundation ? 

Mr. DeMitxx. The foundation has nothing to do with that. 

Mr. Hotzanp. Even at that it was the profit you made that makes 
possible your foundations. 

Mr. DeMittr. No, sir; the foundation is not a profit organization. 

Mr. Hotianp. The foundation is only a propaganda agency to de- 
stroy labor unions, period. 

Mr. DeMutx. That is not correct. That is completely false. 

Mr. Hottanp. No matter how you explain it, it is the same thing. 

Mr. DeMiuie. That is not true. That could be very strongly ar cued 
against. 

Mr. Horr. Rule of order, Mr. Chairman. 

Mr. Perxins. Mr. Holland will ask the witness questions direct. 

Mr. Hotxianp. I will be very glad to ask them direct. 

In other words, your objection to unions was for raising dollars for 
a political campaign to elect a man who did much not only for labor 
but for all of America as well. 

Mr. DeMitte. No, sir. I did not object to giving a dollar to a 
political campaign. 

Mr. Hotianp. That assessment was passed by resolution of your 
own union without objection. 

Mr. DeMuxe. I objected to being assessed a dollar to support that 
I disapproved of on a ballot in the State of California. 

Mr. Hotianp. Your union passed a resolution that they would 
assess all the members $1. You were a member of that union. 

Mr. DeMitxe. I do not believe a union has a right to do that. 

Mr. Hotianp. Not even by.a majority rule? 

Mr. DeMuttez. I do not think a union has a right to assess a Demo- 
crat to support the Republican Party or the Republican members to 
support the Democratic Party or a man to support any political 
measure that he disapproves of. If it were for welfare, if it were for 
a sick fund, if it were something else, yes, but for a political purpose, 
you are giving to the leaders of ‘the union the political power that the 
Constitution gives to the people and I am trying to get it back to 
them. 

Mr. Hotianp. I differ with you. No power was taken away. All 
the unions did was to advise their membership of the voting record 
of their Representatives in Congress, and the record of the adminis- 
tration on social, humane, and welfare problems of the country—and 
the effect it had on their economic life. 

You lived before unions. Then you had no freedom. 

Mr. DeMittez. That is right and the unions were wonderful. 

Mr. Hotxianp. The unions came in and they improved your working 
conditions. 

Mr. DeMixiz. That is correct. 

Mr. Hoitianp. Then you turned around and refused to give a dollar 
to reelect your friends to office on their record. 

Mr. DeMite. You have to jump 50 years in your figuring, sir. 
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Mr. Honianp. I beg your pardon? 

Mr. DeMinie. You have to jump 50 years, because there is 50 years 
difference. The unions that I was talking of when they were formed 
and so on it was wonderful and a necessary thing. When they are 
inte rested in the welfare of the workers I am very much interested 
in them, but to take the political right of a worker away from him, 
to take his right of work where he is ; unable to feed his children, I am 
against it. 

Mr. Hoiianp. Here is a good e: xample. 

Mr. DeMrize. I believe that a man’s right to work belongs to him. 

Mr. Hon.anp. My father was in the Homestead strike and con- 
tributed much to what the workers have today. I, personally, am a 
member of the United Steelworkers of America 

Mr. DeMiie. Yes. 

Mr. Hottanp. When the welfare and medical benefits for the work- 
ers, their wives and their children were secured for the steelworkers, 
the United States Steel Corp. did not give it to them voluntarily. 
We had to go on strike 5 weeks. Certainly we lost the money in pay, 
but we made a great contribution to those who came afterward. My 
family and other families are better off today because men died in 
the Homestead strike of 1892. 

Mr. DeMitix. That has nothing to do with the right to work. 

Mr. Houianp. It certainly has. 

Mr. DeMILLe. On a man’s individual political rights, they belong to 
him and not to any union board. 

Mr. Hotianp. In this age of automation, you have to bargain for 
wages on an overall basis. Every worker is merely a cog in a machine. 
If the boss would decide his wages, great injustices would result. 
Every friend or relation of the boss would be on a preferential payroll. 

Mr. DeMuue. I did not say that a nonunion member working 
should not contribute to the union if the union is representing him——- 

Mr. Hotianp. You talk about the right-to-work bill. 

Mr. DeMitie. May I finish? 

Mr. Hoiuanp. Yes. 

Mr. DeMitie. Just as he would pay it to an agent, but to have it 
belong to a union, to have to be under its jurisdiction, under its 
thumb, that is what I think is wrong. 

Mr. Hoxzianp. I have been in many union meetings, and I can say 
to you no one was ever prevented from having their say. I have 
never heard of any steelworker who feared to speak out and be crit- 
icized. I would be glad to take you to a union meeting to convince 
you. 

Mr. DeMixe. Send them to the United States Bureau of Labor 
Statistics and tell them they are wrong. 

Mr. Hotianp. I am going to send them these figures today and ask 
them if they gave me the w rong figures. 

Mr. DeMuix. That is your privilege, sir. 

Mr. Hotianp. When you talk about the per capita income of Texas 
you are taking in all the millionaires, oil millionaires of Texas. That 
is maybe where it was increased. 

Mr. DeMuxe. With the allowable of 200 barrels I think that has 
decreased. 

Mr. Hotianp. They have a lot of millionaires still left in Texas. 
They are still making money in oil. 
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Mr. DeMitxe. I am not one of them. 

Mr. Hotianp. I am not accusing you of that. I would not like to 
see you get into too many businesses because you might be held under 
monopoly. 

For your information, you talk about the monopoly of labor, the 
moving-picture peple were under monopoly for years, Mr. DeMille. 

Mr. DeMrie. Motion picture people? 

Mr. Hotianp. Yes. 

Mr. DeMitte. They still are. 

Mr. Hotianp. They are still a monopoly. 

Mr. DeMitxte. You are talking about the labor unions. 

Mr. Hotranp. Iam talking about the company. 

Mr. DeMue. I thought you talked about the films. That is not 
amonopoly. Iama per -fec tly free agent. 

Mr. Hotianp. I know you are not a monopoly but there has been 
amonopoly. The general film was a monopoly. 

Mr. DeMixe. You speak of originally. Yes. I think perhaps 
T aided a little bit in splitting that monopoly. 

Mr. Hotianp. For your information, my cousin was with you at 
the time. 

Mr. DeMitte. Wonderful. T — you know the story. 

Mr. Hottanp. I do think you can contribute so much more by 
another type of education, Mr. De Mille. because you are a man who 
is growing old in years—and so am I—we do not know how long we 
are going to be here. May I suggest you could do much more if we 
could start propaganda, not in the way you are doing it now to de- 
stroy unionism, or the right to scab—but I think you “would do a lot 
more for America as a whole if you would devote your education 
pointing out the good things of unionism. 

The leaders of today with a few exceptions are trying to forget 
the battles of the past and are sending their members to school, to 
learn the responsibilities of a union. In the old days I worked 
from 6 o’clock in the morning to 6 o’clock at night. Every other 
week I worked a 25-hour shift. I got the enormous sum of 1214 
cents an hour. These conditions have changed. Let us keep them 
changed. 

Mr. DeMitie. That is why I am for labor unions. You are giving 
me a beautiful argument. I agree with you 100 percent. But let 
them be free. Let them be voluntary. 

Mr. Hotianp. Mr. DeMille, you would not have a labor union if 
48 States do what you are trying to do. You are trying to destroy 
them. 

Mr. DeMitxe. Yes, you will. You will have a freer labor union 
and a better labor union and a happier labor union and more 
numerous labor unions than you have now if men can join freely. 

If you make it a rule that you have to go to a certain church, if that 
is the law, you cannot worship God unless you go to this certain church ; 
it is the same thing. 

Mr. Hotxianp. There is a man who belongs to a union and here is a 
man working beside him who does not. 

Mr. DeMitte. I belong to the union. 

Mr. Hotianp. You say that he has the right not to join a union. 

Mr. DeMitie. That is right. 
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Mr. Hotianp. You know as well as I do that the employer shall 
give the nonunion member all the breaks, to show he is better off by not 
joining a union. Who will get the promotion? The company 
stooge, the nonunion member. 

Mr. DeMiie. The same reason we would join the Masons or the 
Elks or the Odd Fellows or anything else. 

Mr. Hotanp. Oh? That is absurd. 

Mr. DeMutie. That is a good body if he wants to join. It is not a 
good body if he does not want to join. 

Mr. Hoxianp. I refuse to get my blood pressure up to argue with 
you much more, frankly, because you have little know ledge of the 
workers’ problem in a mill. 

Mr. DeMiux. Oh, are you sure / 

Mr. Hotzianp. I do not think you worked 12 hours. 

Mr. DeMitie. You mean 12 hours a day? No, sir, I did not. 

Mr. Hotzanp. I have. Iam telling you what would happen. The 
nonunion people would all be promoted. 

Mr. DeMiuie. I grew up with Loveland steelworkers at Pompton, 
N. J. My father was a lay reader because they could not afford a 
minister. He read the service in the little Episcopal church, Christ 
Church, Pompton. I pumped the organ. My aunt played it because 
there was not enough money to provide a minister. 

Mr. Hotianp. I grew up in a district of western Pennsylvania and 
we know what unions contributed because we remember our wages 
and working conditions before we had a union. 

In the coal regions there was one road into the coal patch and the 
same road out. The coal and iron police would not permit anyone to 
enter. Do you want us to go back to those days? 

Mr. DeMintx. You would not go back to those days. 

Mr. Hotianp. Yes, you w ould. By refusing to give a dollar to re- 
elect a man who even ‘helped 3 you through the great depression. 

Mr. DeMinxe. That is a propaganda. statement, not a factual state- 
men. 

Mr. Ho.uanp. I will give you a dollar. 

Mr. DeMixx. I have a dollar that says “In God we trust” on it. 
I have kept it. 

Mr. Perkins. Mr. Griffin. 

Mr. Grirrin. I yield to Mr. Holt because he has to leave. 

Mr. Horr. Thank you, Mr. Chairman. 

I appreciate being a guest of this subcommittee. I am not on a 
regular sube ‘committee. As you may know, I represent Hollywood 
and the San F ernando V alley in C ongress. I will not bore you with 
my personal experiences. I enjoyed hearing yours. 

I have an interesting sidelight though “and it might slow down 
the proceedings here just a minute maybe to a more enjoyable pitch. 
But I grew up about a block away from you. I do not know whether 
you know that or not. My folks live about a block away from De 
Mille Drive in Hollywood. I went to Hollywood High School out 
there. 

I would like to compliment you, sir, on your conduct here today 
and your philosophical approach to this and your straight answers 
tothe committee. I enjoyed it very much. 
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At times there were remarks made that I do not want to agree 
with, and I do not think they are proper, but 1 want to compliment 
you on your composure. 

I also want to call to the committee’s attention and make it a part 
of the record, all you have done for our community out there and the 
country and the motion picture industry. 

You have produced a very high type of motion picture. 

I rather enjoyed talking colloquially about Paramount and what 
you do down there because I happen to know that a time when the 
motion picture industry was feeling sorry for itself because of tele- 
vision and people scattering to the winds to make motion pictures, 
that you were more responsible for full employment in Hollywood 
in the motion picture industry than anybody else. 

I want you to know that I appreciate that. Labor unions should 
thank you, the same way the unions in the motion picture industry 
who complain about movies being made overseas and people being put 
out of work ought to thank you for what you are doing on the lot in 
Paramount. You are one of the few who are still doing it. 

I am one who appreciates that because a lot of my constituents are 
getting employment. I know there is not profit to yourself under that. 

We are going through a phase in the entertainment field, a change 
where it is very important that we keep our eye on the ball and we 
maintain our basic American culture. 

You may be interested to know, and you probably read that I have 
been pursuing this difficulty with our local union in Hollywood, with 
the American Federation of Musicians, and Mr. Petrillo, which is not 
a very democratic union. They do not allow people to come to meet- 
ings. If a local takes any action that Mr. Petrillo did not act on or 
the international did not act on they have the right to revoke it. 

The union is not all at fault because certain big networks and big 
business people are involved as well. They do not come to Washing- 
ton to tell their stories as long as they are making a dollar. 

But right now I think the subcommittee will be interested to learn 
that music is being written in America and played overseas and shipped 
back so we very soon will not have any American music culture here, 
let alone, a youngster playing in a high school band. 

So there are things going on here that this committee is going to 
hear about in several days, thanks to the chairman, Mr. Perkins. 

I would like to say that it is very important in America that indi- 
viduals still feel strong enough about freedom that they will continue 
to fight whatever way is at their disposal. I do not altogether agree 
with what you have done, what you are doing in detail, but I certainly 
am glad that the people of California are going to have a chance to 
vote on the right-to-work bill, which is the way I think it should be. 

I want to compliment you for having the intestinal fortitude to 
carry on the battle that you have carried on because it is very im- 

ortant. This country was not founded on instructions from Wash- 
ington, D. C. or by labor and management. I am just as disgusted 
at being here with the National Association of Manufacturers and 
the United States Chamber of Commerce just as I am with labor 
unions. 

Frankly, labor should be taken out of politics. Congress has an 
obligation there. We preempted the labor field. It was done before 
I came here. I think the Taft-Hartley law was basically a good law 
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but it was not a perfect law. I would have this session of Congress 
take it out of politics. No one person can be blamed. 

I think you are a refreshing, stimulating person to come before us. 

I want to thank Mr. Kearns for thinking of it. I am a little 
ashamed that I did not think of it myself. I want to compliment 
you on the crusade you have carried. It has not gone unnoticed and 
often it is difficult to see the good we have done. But you have 
planted many a seed. I for one am very proud of the fact that your 
workshop at least is in my congressional district. 

Mr. DeMixux. It is very gracious of you; I appreciate it, sir. 

Mr. Perkins. Mr. Griffin. 

Mr. Grirrin. Mr. DeMille, I want to join in those who compli- 
mented you on your forthright statement and a very helpful state- 
ment. Your great interest in this particular problem stems from the 
fact that at one time you were required to make what you considered 
to be a political assessment. 

It seems to me when we talk about civil rights in America, the 
right to vote, the right to support candidates, a party of your choos- 
ing, we are getting pretty close to what is involved right here, are we 
not ? 

Mr. DeMILte, Yes, sir. 

Mr. Grirrin. We hear a lot about civil rights. While I thor- 
oughly agree that a man’s dues should not be used for partisan polit- 
ical activities from which basis your crusade, if I want to call it that, 
has started; I do not necessarily follow to the necessary conclusion 
that you consider necessary, that therefore we must have the right- 
to-work laws. 

I want to take you through a couple of steps and see what your 
reasoning is along with mine. 

First of all, in the Taft-Hartley law we have this practices pro- 
vision which prevents unions and corporations from making political 
contributions to candidates. That has not been spectacularly success- 
ful. The endorsement of it has fallen far short. 

But if we did strengthen that particular provision to take the 
union man’s dollar out of politics is it not still possible that we could 
recognize and have such a thing as the union shop, or do you think 
the two are incompatible? 

Mr. DeMuz. I should like to agree with you but I cannot because 
I cannot follow the reasoning that compels a man to join and pay trib- 
ute to an organization for his right to work, for the right to repre- 
sent him and bargain for wages, hours, and so forth. 

If there are nonunion members in a plant and the union is the bar- 
gaining agent negotiating with management, I think that the non- 
union members could be made to pay the regular dues as they would 
be paid to a agent, as an actor pays an agent to get him employment. 

But the nonunion man would not come under the arbitrary rulings 
of the union. I do not think that any man has the right to sell his 
own divine freedom to a private organization. I think you go back 
to the days before 61. 

Mr. Grirrin. Mr. DeMille, I might be wrong and I am going to ask 
the committee counsel here for some help on the legal aspects of it. 

With regard to the Taft-Hartley law now, a person working in a 
bargaining unit does not have to belong to the union; he only has to 
pay his dues. He cannot be expelled or prevented from working in 
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that bargaining unit so long as he pays his dues. I wonder if I am 
right about that. 

Mr. DeMux. He does not have to belong to the union in order to get 
the job. Thirty days later he has to belong to the union in order to keep 
it. 

Mr. Grirrin. I understand that, but I also believe that the require- 
ment is that there be written into a union shop agreement that he is 
only required to pay his dues. Of course, we are talking about em- 
ployers and employees that are subject to the Taft-Hartley law. 

Mr. DeMitix. What you are saying, Mr. Griffin, is correct with re- 

gard to interstate commerce, but the Taft-Hartley law does not cover 
cies who are not in interstate commerce. 

Mr. Grirrin. I would agree with that. 

Mr. DeMixte. They need protection. 

Mr. Grirrin. Congress is limited in its powers to legislate, too, 
by the interstate commerce laws. I am just trying to point out some of 
the things that are involved in the reasoning. I am not particularly 

taking a side myself personally. I am just bringing out some of the 
things that we have to look at in this problem. 

I think one of the things that we should keep in mind is that the 
Taft-Hartley law provides that once an election has been held and a 
union is certified as the bargaining agent in a bargaining unit it is 
required by law to represent all of the workers in the b: argaining unit 
whether or not there is a union shop agreement. 

Mr. DeMirie. That is why I say that I think those who are not 
should contribute to the union. I think they should contribute to the 
union for the expenses and so forth for the benefits that they are get- 
ting; but they should not have to join the union if for any reason they 
do not want to join it. 

If a union is well run, my guess is that the workmen will join it 
from what I have seen of the workmen and I have worked with them 
constantly. 

Mr. Grirrrin. I do not know how many other States have this sort 
of an arrangement but in the State of Michigan where I am a lawyer 
admitted to the bar association, as a matter of law we must belong to 
the bar association and pay our dues in order to practice law in the 
State of Michigan. 

From my own point of view, I can swallow that, putting quotation 
marks around that work, so long as the bar association is a demo- 
cratically run organization, and so long as my dues are not being 
used to support a political candidate for some political cause. 

I do not see any evidence in my professional bar association that 
that is being done, but I would scream to high heaven if the bar 
association ever took my dues and supported the Democratic or the 
Republican or the Socialist Party in Americ: 

I agree with you 100 percent on that aspect of your argument. 

Mr. DeMitxe. I am not sure that I can entirely agree with you. I 
think your logic is very good, but I am not sure that I can agree with 
you on the similarity of the bar association and the labor unions. 

Mr. Grirrin. You might very well make some distinctions. It is 
not necessarily the same. 

Then there is one other thing that I think we must keep in mind. 
We talk about “right to work,” and then there is another fundamental 
right I suppose. All rights are subject to some regulation. But free- 
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dom of contract is a right. Having done some work in the labor field 
and labor relations and having 500 some employers in the 
organizational stages, I am quite aware of the fact that in some in- 
stances once the union has snocennfully convinced a sizable majority 
of employees in a plant they should join a union and they do and they 
go through the process of an election and they are certified as a 
bargaining representative, then that at least in some instances means 
that the employer feels that it is in his best interest to have all of the 
workers in the union and to be active in the union and to cut down on 
strife in the plant. 

I am just pointing that out. 

Mr. DeMitxe. I do not hold any brief for the employer. 

Mr. Grirrin. But there is a freedom of contract involved there, too, 
is there not? We are infringing on the freedom of contract if we say 
they cannot agree to a union shop. 

Mr. DeMiute. There are unfortunately deals made or have been 
made between employers and union management whereby the worker 
was sold out, the individual worker. Those were brought out by the 
McClellan committee. There were undoubtedly others. 

Mr. Grirrin. I certainly would agree that that is not proper. 

Mr. DeMuxx. I just want to give a man the right to join the union 
when it is good and the right to stay out when it is bad. If he does 
not have that, he is an unfortunate citizen and deprived of a great 
eivil right. 

Mr. Grirrtn. I have enjoyed your testimony very much, Mr. De- 
Mille. Thank you very much. 

Mr. DeMux. Thank you, Mr. Griffin. 

Mr. Perkins. Mr. Ayres. 

Mr. Ayres. I, too, was born a poor boy, Mr. DeMille. As you know 
the biggest thing that many Members of Congress are up against who 
represent industrial districts, and I happen to represent one, is the 
money that is raised in many cases against the wishes that the indi- 
vidual worker has to defeat candidates for Congress. 

This year there will probably be more money raised against the will 
of the individual contributor than in the history of the so-called Com- 
mittee on Political Education. Frankly, Mr. DeMille, I think it is 
wrong to force the worker to contribute. But on the other hand, I do 
not think that the leaders of or ganized labor who are insisting that 
the money be raised are going to get the results in defeating some of 
us that they think they are. 

It has been my personal experience that when you force a man to 
contribute something for a political purpose where his job is at stake, 
he contributes the money but when he walks behind the curtain he gets 
even with the fellow who forced him to contribute by voting against 
What he thought he was contributing the money for. 

Mr. DeMiute. That is why the 1 ight- -to-work law will pass in Cali- 
fornia. 

Mr. Grirrtx. I am not a member of this subcommittee and I want 
to thank the chairman for inviting us to come in. I think the most 
constructive piece of legislation we could pass in amending the Taft- 
Hartley law would be to prohibit the forced solicitation of the indi- 
vidual union members and bar anyone in the union from foreing him 
to contribute. 
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Under the law he cannot have his dues used but basically, Mr. De- 
Mille, what is the difference whether you are using the man’s dues that 
he is forced to contribute to be a member of the union or whether you 
force him to contribute an added amount which he knows is going to 
go against many of the things that he is for? 

Mr. DeMuix. May I give you the difference? 

Mr. Grirrrin. Do you see a concrete difference ? 

Mr. DeMitte. May I give you the difference ? 

Mr. Grirrin. Yes. 

Mr. DeMute. I would like to quote Samuel Gompers who was well 
versed in these things. He was opposed to forced political contribu- 
tions. 

The rules and regulations of trade unionism should not be extended so that 
the action of a majority could force a minority to vote or give financial support 
to any political candidate or party to whom they are opposed. 

That is from Samuel Gompers in his annual report to the 1919 Ameri- 
can Federation of Labor convention. I agree with Mr. Gompers. 

Mr. Grirrin. My personal feeling is that we might just as well 
mark the man’s ballot if you are going to force him to contribute to 
influence that vote. 

Mr. DeMute. That is right. 

Mr. Grirrin. It is assumed that you are forcing him to give the 
money, that that is the position he is going to follow “when he votes. 

Mr. DeMute. I agree with you on that. 

Mr. Grirrin. Fortunately in this country time and time again that 
has not proved to be the case. 

Mr. DeMiiz. That should not give a union the right or anyone the 
right, a union or an employer or anyone else, to force a man to give 
money for political causes that he does not want to give to. 

Mr. Grirrin. Frankly, as hard as they have fought the enactment of 
the right-to-work laws, I think a lot of steam would be taken out of 
your campaign if organized labor backed and amended the barring of 
the forced solicitation of funds and removed any threat from “the 
individual. 

Mr. Kearns. Will the gentleman yield at that point ? 

Mr. Grirrin. Yes. 

Mr. DeMitte. I cannot answer that because it is conjecture. 

Mr. Kearns. To clarify that we will say that the bargaining agent 
in any one plant would have the right to person: ally solicit the men if 
they wanted to voluntarily contribute to the campaign. 

Mr. Ayres. Yes; if it is voluntary. They say there is not force to it, 
but you just be a member of the United Auto Workers, CIO-AFL and 
the aircraft industry and Goodyear Aircraft in Akron, Ohio, and you 
decide you do not want to give, and there is an argument. There are 
ways of handling those who do not see the light. 

Mr. DeMite. I agree with you on that. 

Mr. PerKIns. Any further questions by any members ? 

Mr. DeMuxe. That is what I am struggling against. That is what 
I am trying to help in my small way. 
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Mr. Perkins. We are pleased to have you here at Mr. Kearn’s 
request. We appreciate your testimony. I wish you many, many 
more years of success in life. 

Mr. DeMitie. Thank you, Mr. Perkins. 

Mr. Perkins. The committee will recess until Wednesday morning 
when we will resume our hearings. 

(Thereupon at 11:50 a. m., the subcommittee was recessed, to recon- 
vene at 10 a. m., Thursday, June 19, 1958.) 
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TUESDAY, JUNE 10, 1958 


Hovuss or REPRESENTATIVES, 
SUBCOMMITTEE ON LABOR-MANAGEMENT RELATIONS, 
OF THE COMMITTEE ON EDUCATION AND LABOR, 
Washington, D.C. 


The subcommittee met at 10 a. m., pursuant to notice, in room 429, 
Old House Office Building, Hon. Carl D. Perkins (chairman of the 
subcommittee ) presiding. 

Present: Representatives Perkins, Wier, Holland, Kearns, Rhodes, 
and Griffin. 

Staff members also present: Fred G. Hussey, chief clerk of the full 
committee; Charles M. Ryan, general counsel ; ‘Russell C. Derr ickson, 
chief investigator; Kennedy W. Ward, assistant general counsel ; and 
Robert E. McCord, clerk (Subcommittee on General Education). 

Mr. Perkins The subcommittee will come to order. 

We are glad to have with us this morning the chairman of the Na- 
tional Labor Relations Board, Mr. Leedom, and his associates. Mr. 
Leedom, for the record, will you give the subcommittee your full 
name and identify your associates, and you may proceed in your own 
way. 


STATEMENT OF HON. BOYD LEEDOM, CHAIRMAN OF THE NATIONAL 
LABOR RELATIONS BOARD, ACCOMPANIED BY ELIHU PLATT, 
ASSOCIATE SOLICITOR OF THE NATIONAL LABOR RELATIONS 
BOARD 


Mr. Lerepom. I am Boyd Leedom, the Chairman of the National 
Labor Relations Board, and I am accompanied this morning at the 
witness table by Mr. Elihu Platt, who is the associate solicitor of the 
National Labor Relations Board. 

Gentlemen, I am glad to give this committee the benefit of the expe- 
rience of our Board in whatever way it will be helpful. As quasi-judi- 
cial officers, we have consistently tried during my time with the Board 
to avoid stating a preference as to what the ‘Jaw should be in the sub- 
stantive field. 

I think there is a fairly obvious reason, that if we say that we think 
the law should be this way, it either is going to be more restrictive or 
less restrictive on unions and on companies, and by expressing such a 
viewpoint as that we feel that we tend to create in the minds of those 
people who come before us as litigants the impression of bias. 

Of course, there is no denying that our primary function is to ad- 
minister the law as Congress writes it. So we have tried to avoid that 
field of controversy, and it is a highly controversial area, as to how 
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the law should be changed. It is impossible, of course, to stick strictly 
to any such policy and I think when I was here before this committee a 
few months back we got into the area of Government philosophy or 
policy that we ordinarily try to avoid. 

Mr. Perkins. Now, Mr. Leedom, when you were here last year [ 
think that I requested as chairman of the subcommittee that you 
make a survey of the reservoir of cases pending with a view of deter- 
mining just how far the National Labor Relations Board will be 
able to expand its jurisdiction in order to eliminate much of this 
so-called no man’s land problem. 

Now, pursuant to that request I understand you have been making 
a study and if you are prepared at this time to inform the committee 
just how far the National Labor Relations Board feels that it can 
now expand its jurisdiction to help solve this problem we would like 
to receive that information. 

Mr. Leepom. Mr. Chairman, after I was here at the previous hear- 
ing to which you refer, the Board continued with its study of chang- 
ing its jurisdictional standards with a view of taking up a part at 
least of this no man’s land. 

Mr. Perkins. May I ask when you completed that study that you 

made pursuant to my request, or if it has now been completed ? 

Mr. Leepom. Yes, sir; our study has been completed. 

Mr. Perxins. How recently has it been completed ? 

Mr. Lezpom. Well, I would say that it has been about 2 months, 
I think, since we finally came to an agreement on tentative changes. 

Mr. Perxrns. Insofar as reducing those changes to writing, how 
recently has that been ? 

Mr. Leepom. That has just been finished. I mean the final draft of 
proposed changes has just been finished within the last week. 

Mr. Perkins. Within the last week ? 

Mr. Leepom. Yes, sir. 

Mr. Perkins. All right; will you now proceed. 

Mr. Leevom. The Board has found itself in a real dilemma and to 
cover a little of the background that we covered at the previous hear- 
ing the Supreme Court, as all of you men know, something over a 
year ago rendered three decisions that we term or refer to as the 
Guss decision in which the Supreme Court definitely determined that 
there was a no man’s land, that is an area of labor disputes where the 
Labor Board rejects jurisdiction because it is below our standards, 
and in which the Court held the States did not have jurisdiction, 
notwithstanding that the Labor Board did not take jurisdiction. 

It was that thing that began to make us think that the Labor Board 
had some responsibility to try to fill the no man’s land, and we came 
before the Board, and this committee was interested in the study and 
we were interested in the study, and so there was a study as to what 
we could do. 

We think that the Board and we are right about it, I am sure, that 
there is no way, or no possible way to ascertain the number of labor 
cases in no man’s land. 

Mr. Kearns. What do you base that on ? 

Mr. Leepom. We base that on our very strenuous effort to find 
statistics in the Department of Commerce, and in the Department of 
Labor, and all branches of Government where we might find them, 
to find statistics on which we could base estimates. 
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There is just no way to tell with any degree of accuracy at all how 

many cases there might be in no man’s land. So we proceeded not 
from that end, we didn’t try to determine how many cases there are 
in no man’s land, but rather we looked at our present case load, and 
in this effort to extend our jurisdiction into no man’s land we con- 
sidered our own workload and how much greater workload we had 
a right to think we might be able to handle if we were to be given a 
reasonable amount of money for taking on the additional load. 

So with these tentative standards which have not yet been put 
into effect, but with these tentative standards upon which the Board 
has agreed, we think it would increase our present workload and our 
present flow of cases by 20 percent. 

Now, that isn’t a completely accurate thing. That has a good deal 
of speculation in it, but it is the best judgment of the skilled people 
here on our Washington staff, and it is the best judgment of our field 
people, and the whole thing has been submitted to our field offices, 
and they have reported to us, and we have put together the com- 
posite views of our field people, and we think if we were to move 
into no man’s land to the extent that these standards would put us 
we would increase our present workload by about 20 percent. 

We also estimate that to handle that additional 20 percent on top 
of our present flow of cases and to dispose of cases with approx!- 

mately the same speed at which we are now disposing of them, and 
there will be many people who will think the use of the word “speed” 
is hardly appropriate, but at the same rate we are getting rid of cases 
now if we were to take on this extra load by reducing our standards 
it would take about $1.5 million more. 

Then there is more to the story. At about the time when we 
thought we should definitely more into no man’s land, for some un- 
known reason our caseload under our present standards took a phe- 
nomenal increase, so that in the few months, 2, or 3, or 4 months 
following the time I was here with your committee the last time our 

caseload started to move up so markedly that we could hardly believe 
it was happening, with the result that now in the area of difficult 
cases, unfair-labor practices, our intake, and our inflow of cases is 
twice what it was at a normal high level such as we had in contem- 
plation when I last testified before your committee. 

So that confronted with a double load now, without reducing our 
standards, and inadequate money to handle ‘the current load, and 
only fair prospects now, I would say, of getting adequate money from 
this Congress for our next fiscal year, we haven't felt free to put into 
effect the result of our study on standards. That is our situation. 

Mr. Perkins. Now, Mr. Fenton, when he was before the Board 
last week made a statement that there was no problem in connection 
with the so-called no man’s land that money wouldn’t cure. 

Do you agree with that philosophy, as expressed by Mr. Fenton, the 
General Counsel of the National Labor Relations Board, or do you 
think the most equitable way to handle this problem is for the Board 
to expand its jurisdiction and take care of this reservoir of cases in- 
asmuch as only about 10 States of the Nation have machinery set up to 
handle these unfair labor practices. 

What is your view on it at this time, or do you agree with the 
General Counsel ? 
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Mr. Leepom. I think I am in general agreement with him, that one 
way to solve this problem quite satisfactorily, and not completely, 
but quite satisfactorily would be for Congress to give us enough mony 
to increase our staff so that we could make very substantial inroads 
into no man’s land. 

I think that is not a complete solution. I think regardless of how 
we expand there probably is an area into which we would not move and 
perhaps should not move, of cases that might be interpreted to affect 
commerce, and therefore come within our legal jurisdiction, which are 
really so nearly of local impact that some other group should handle 
them. 

I think maybe that is a complete answer to your question. 

Mr. Kearns. Mr. Chairman, I have a question. I am personally 
convinced that this labor bill which the Senate passed out of committee 
means nothing. The scope of it and the range of it is like running 
good bird dogs in the field trial that haven’t any experience. If we 
are going to have any labor legislation, I think that this subcommittee 
can recommend to the full committee and to the House here very 
pertinent factors that would be helpful, and I think that this no man’s 
land situation is really something. 

Realizing the dual setup we have in the National Labor Relations 
Board and incidentally the General Counsel, Mr. Fenton, did a beauti- 
ful job of testifying, and he was well informed, and I think that he 
satisfied every member of the committee. 

To my question he brought three directives down. First it was that 
you were deprived in the present budget, and I think Mr, Rhodes 
brought it up in his questioning, the $600,000 this year that you needed. 
Then he made a statement, that if he had $1.25 million that he could 

take care of the financial setup to cope with the no man’s land situation. 

Mr. Grirrin. Will the gentleman yield? I just want to state what 
my understanding of that $1.25 million was. That is he would like 
to have $1.25 million to experiment for 1 year to see how much they 
could do with it. 

Mr. Kearns. That is right, and we found out that wasn’t enough, 
and then the third stanzas, if we could have 3 stanzas to the song, he 
wanted another $1.5 million increase in order to carry the potential 
out of the program. 

Do his figures add up to what the Board is thinking about ? 

Mr. Leepom. They are approximately the same. We have come 
to this conclusion, and this has been approved by the Bureau of the 
Budget. They agree with us in this, that it would take $1.5 million to 
take care of our increase in workload, this remarkable increase I have 
mentioned, to take care of that increase and still get cases out at the 
same rate that we have been getting them out. 

Then, if we were to extend our jurisdiction by adopting these new 
tentative standards it would take, we say, and he said $1.25 million, 
and we have said $1.5 million to handle that 20 percent extra. 

Mr. Kearns. There is $250,000 difference? 

Mr. Leepom. Yes, and I think the General Counsel may have had 
little different concept. I think he was saying that $1.25 million 
should give us a pretty good assurance we would handle them, and if 
we found out it didn’t then in another year we would take another 
look at the money picture. 
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Mr. Kearns. Also, we asked him for an average cost per case, and 
he came up with a figure of $2,000, as a matter of testimony. 

Mr. Lerevom. That is our estimate of the cost of a complaint case, 
and unfair labor practice case. 

Mr. Kearns. Are you willing at this time to agree with your General 
Counsel there in the Board that money is a factory in solving this prob- 
lem, but not the entire answer ¢ 

Mr. Leepom. I think that is right. 

Mr. Kearns. Then we go into staff, and as a matter of fact I sent 
two Harvard graduates over to him this morning, young lawyers, and 
he told us how much the young lawyers made, and how hard it was 
to get them. 

What is your experience now on the staff, on salaries?’ How long 
do you hold your personnel, and what is your turnover ¢ 

Mr. Leepom. Our turnover among bright young lawyers is pretty 
fast. It is difficult to keep some of them. Many take a couple of 
years with us, and get very skillful or quite skillful in Taft-Hartley, 
and then move on either to a union, or to a company, or private law 
firms. So that the staffing thing is a problem that goes along with 
the money. 

If we should get a sizable increase, which we have to have to keep 
doing an acceptable job, then we have the additional problem of staffing 
up, and it is going to take some time to get the people. 

Mr. Kearns. You gave a figure of 20-percent increase. These 
financial figures would help a lot in solving that. 

Mr. Leepom. Yes, sir. 

Mr. Kearns. What is your entire personnel so far as the Board is 
concerned, versus the General Counsel, so far as the number of em. 
ployees are concerned ? 

Mr. Lerpom. Roughly, he has twice as many people as we have. 

Mr. Kearns. I think that is very interesting. This is a thing we 
have to bring out. 

Mr. Lrerpom. He has roughly twice as many people counting his 
Washington staff, and the field personnel, all of which we charge to 
the General Counsel, the field personnel, and so it would be about 800 
to 400, and that is just round figures. 

Mr. Karns. Itis2to1? 

Mr. Lrepom. Yes. 

Mr. Kearns. Now, before I give up the floor, what does this com- 
mittee have to do in recommending legislation to the full committee, 
and then the Congress to alleviate this situation besides dollars and 
cents ¢ 

Mr. Leepom. Well, I know it is highly controversial as to whether 
or not one of the pending bills should be passed, that would give us 
the right to set standards. 

Mr. Kearns. What is that? 

Mr. Lerpom. That is to set standards of jurisdiction, and to deter- 
mine which of the more important cases we shall take, and which we 
shall reject. Then to provide that where we have set the standards, 
and would reject cases under the standards, that the States would 
have jurisdiction. 

I know that is highly controversial. I think in addition to giving 
us a substantial increase in our appropriations so that we can make 
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a real inroad into the no man’s land, on top of that there should be 
a bill passed that gives the States authority to step in where we reject 
cases. 

It would be a minimum area in which that concession of jurisdiction 
to States would operate, but I think it would be better to give it to 
some forum, or create some forum for the determination of disputes 
in that area, than to let the cases go wholly unattended, so to speak. 

Mr. Kearns. Do you follow the thinking then like the little Taft- 
Hartley laws in the States? 

Mr. Lerpom. I don’t have reference to that at this moment; no. I 
am saying that even though not any State has a little Taft- Hartley, 
and there may be 1 or 2 States that have acts that come close to Taft- 
Hartley, but even though States do not have it generally speaking I 
think it would still be wise after we broaden our jurisdiction to say 
that the States can step in where we reject cases, and adjudicate them 
by whatever machinery they have, either through their labor 
boards—— 

Mr. Perkins. Or through the courts? 

Mr. Lrrpom. Yes, or through labor boards that may result from 
this clear grant of jurisdiction to them in that narrow area. 

Mr. Kearns. Would your hands still be on it or do they operate 
separately, then ¢ 

Mr. Lerpom. I didn’t get the first part of your question. 

Mr. Kearns. Would your hands still be on the policy, or would 
they operate separately ? 

Mr. Leepom. They would operate free of us. 

Mr. Ruopes. Would the gentleman yield ? 

Are you thinking of the possibility of rejecting cases, or rejecting 
fields of jurisdic tion? 

Mr. Lrepom. Actually our standards reject areas, and not indi- 
vidual cases. They reject areas. 

Mr. Ruopes. Maybe I misunderstood you, but my understanding of 
your ideas as to legislation i in this field would be that Congress would 
say that in the event the National Labor Relations Board rejects a 
case, the case could then be tried before a State tribunal. Did you 
mean that? 

Mr. Leepom. Actually there has been a dispute on that very point, 
as to whether or not the litigant who has a case that is close to our 
jurisdictional lines, would have to first come to us and have us reject 
it before the State could have jurisdiction. I think that idea of deal- 
ing only with rejected specific cases hasn’t got much approval. 

Mr. Kearns. Would the gentleman yield ? 

You would have to set the line of demarcation there, wouldn’t you? 

Mr. Lerpom. Yes; we would set the line, and I think on the precise 
question the better plan probably would be that the litigant wouldn’t 
have to come to us. If it looks like he doesn’t fit our standards, he 
would take it to the State labor board, and they would make that 
determination. 

Mr. Ruopes. They would make the determination as to whether or 
not the particular case fit their standards or went into yours? 

Mr. Lerevom. That is right. 

Mr. Ruopes. Well, what is a lawyer going to do about a case that 
comes up’ A lawyer has to advise his client as to the law which 
applies, and you said you don’t think that there should have to be a 
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little Taft-Hartley law, or that the law of the State has to be com- 
mensurate with the National Labor Relations Act. How is a lawyer 
going to advise his client as to what law would apply in a given 
instance ? 

Mr. Leepvom. He would have to look at the commerce facts of the 
case that is presented to him, and he would say, “This looks to me like 
the Labor Bo ard is never going to take your case, and so you are 
going to be subjected to the law in New York, because the New York 
Labor Board would have jurisdiction over this case.’ 

Mr. Ruopes. But if we did as you suggested, then the law would be 
just as flexible as the National Labor Relations Board wants it to be. 
This year a course of action by an employer, say, or a union, might 
be covered by the National Labor Relations Act because it is within 
your jurisdiction, and you might decide next year to change your 
jurisdiction so that you won’t take cases in that area. 

Then, of course, the lawyers and the employers and the unions are 
in a position of trying to scramble again to get within a law that they 
think applies. 

Mr. Lerpom. That is right, and I think that that problem you raise 
maybe involves a constitutional question. 

Mr. Ruopes. I think that we are going to end up under your thesis 
with 49 different labor laws in the United States, and I can’t imagine 
anybody desiring that result. 

Mr. Lreevom. That is the basic objection to the thing that I have 
suggested, and, of course, that is the theory back of most of these bills 
that have been introduced that would grant jurisdiction to the States. 

The thing in favor of the other position is that the Labor Board 
would control a uniform policy by rejecting the specific case, and then 
the State could step in. That is a cumbersome thing, as you can well 
imagine, for the litigant to have to first come to the L: ibor Board, and 
we spend a lot of time rejecting cases, specifica'ly studying the record 
and deciding, and that is the thing against this rule. I grant you that 
there isa serious problem, and you might get into a question of whether 
or not whatever act you would pass ‘that would clearly authorize us, 
whether that might be a delegation of legislative power so we w ould 
be making the law according to our own discretion in the 49 different 
States. It is a problem. 

Mr. Kearns. May I ask you one question? Of all of the bills 
pending before the committee, following Mr. Rhodes’ question here, 
none of them are pinpointed to the degree where we could arrive at. 
areal solution to this problem. 

Mr. Leepom. That may be so. I am quite sure that all of the 
bills pending that generally do this thing that we are talking about, 
grant jurisdiction to the State where the Board does not take juris- 
diction, I think that they all would grant a kind of an original 
jurisdiction without first a determination by us that we reject the 
particular case. 

I don’t believe any of the bills provide that the Labor Board must 
first reject each special case before the State has jurisdiction. 

Mr. Krarns. Then it would be your opinion that after we hear 
the testimony, probably the committee here could write a bill that 
might be able to solve the problem. That is rather than take the 
pending bills. 
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Mr. Perkins. Certainly I would think that we would write our 
own bill. 

Mr. Kearns. Because I follow the chairman in = that the bills 
pending, to me, leave too many gaps in them. I don’t think that. 
we Ww ould try to accomplish any thing by those bills. 

I give all credit to the members who introduced them, but I think 
that the field is so broad, and realizing your problem, and the General 
Counsel’s problem, it is not an easy question. 

Mr. Leepom. No; it isnot. 

Mr. Ruopes. This committee is notorious for writing its own legis- 
lation any way, Mr. Chairman. 

Mr. Kearns. And some of it is very good, you know. 

Mr. Ruopes. I will say this, it is usually written after adequate 
hearings, if it gets out of committee, that is. I think it has been 
pretty good legislation. 

Mr. Grirrin. Judge Leedom, do I understand now that the Board 
has some standards in mind which would increase its jurisdiction by 
about 20 percent if adopted, but that at this time you are not putting 
them into effect primarily because of budget limitations? 

Mr. Lerpom. That is right 

Mr. Grirrin. In fact you don’t have enough money to operate on 
to take care of the caseload that you have now without expanding the 
jurisdiction of the Board ? 

Mr. Lerpom. That is right. 

Mr. Grirrtn. I don’t know what effect your answering this question 
would have or whether you would have any hesitation about it, but 
are you prepared today to tell us what those standards are that you 
have in mind? If you are I would be interested in knowing what 
they are, and I would also be interested in the possibility that we, 
as a Congress, might write those standards into law. But I am just 
saying that as a possibility. 

Mr. Lrepom. I think Congressman Rhodes and I got into a little 
discussion about that the last time I testified, and I think I suggested 
that possibly that would be a solution, for Congress to write standards. 

Now, most people reject that idea as too detailed a function for 
Congress. 

Mr. Kearns. In other words, you want a bible ? 

Mr. Lerpom. I think if we would all resort to the Bible more it 
would help. I think there is a problem. Any way you look at this 
you have serious problems. But that is an idea, that possibly there 
should be a rather general standard written into the bill, or written 
into the act. We would be glad to circulate these tentative standards, 
and we still are not sure whether we are going to be able to enact them 
or not. 

With the House committee cutting the President’s recommendation 
on our agency $800,000, and the President’ s recommendation being 
inadequate to handle our increased load to begin with, and we being 
convinced we need another $1.5 million on top of the President's 
recommendation to handle our current load, it seemed a little unrealis- 
tic to ask for another $1.5 million to take care of this reduction in our 
standards. 
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Mr. Grirrin. If you could get a little of that $100 million that we 
gave to the Army the other day, that the Defense Department says they 
don’t even want and won’t use, it would help. 

Mr. Leepom. That would be a quick solution to our money problem. 

Mr. Perxrns. Are there any further questions ? 

Mr. Grirrin. I am interested in getting these tentative standards. 

Mr. Leepom. We will pass these out now. These things are quite 
complex, and I am not sure that we would gain much by discussing 
them in detail now. 

Mr. Grirrin. Would you be able to compare these and show us where 
there have been changes made ? 

Mr. Leepom. Yes; we have written that right into this statement. 
Of course, being there doesn’t make it too clear. You recall that the 
Board from the very beginning rejected cases on a case-to-case basis, 
and then in 1950, inorder to simplify the matter of the determination 
of whether or not we take a case, the Board wrote its first set of stand- 
ards, the 1950 standards. T hen i in 1954 the Board modified the stand- 
ards. The 1954 standard very briefly stated, and the 1950 standards, 
appear along with each of these pr oposed standards. 

Not only do we seek to extend our jurisdiction in this effort, but we 
sought to simplify the standards. They really have become very com- 
plex, involving a good deal of work in the field to decide whether or not 
a given business enterprise fits them. 

We have simplified some. It is impossible, we think, to adopt 
extremely simple standards. We have tried hard to do that. 

Mr. Grirrry. I was just thinking that it is altogether possible that 
this committee could add a sentence to the jurisdictional section of this 
act, and say that “affecting commerce for purposes of this act shall 
mean,” and we could write these standards into the law. 

You gentlemen are trying to draw a line, and you are being criticized 
because you as an administrative tribunal or agency are legislating. 
You have come up with a line which in your best judgment i is a sensible 
line, and I think that this committee might very well give serious con- 
sideration to the possibility of adopting ‘this as a line, and then making 
it clear that cases that fall on the other side of the line would then be 
subject to State jurisdiction. Then we would always be in a position 
of reviewing that line, and some future date moving it one way or the 
other. 

I have no further questions, Mr. Chairman. 

Mr. Perkins. Mr. Holland, do you have any questions? 

Mr. Houxianp. First I would like to ask a question. Inasmuch as the 
study is available that I requested last fall, or last year, I would like 
to ask the witness, if you have no objection, if you will make it a part 
of your evidence and let it be printed in the record at this point, and 
also your tentative jurisdictional standards which you have in mind be 
printed in the record at this point. 

Mr. Leepom. That is satisfactory. 

Mr. Perxrns. Is there any objection? Without objection, it is so 
ordered. 





282 LABOR-MANAGEMENT RELATIONS 


(The document is as follows :) 


TENTATIVE JURISDICTIONAL STANDARDS 


. Nonretail : $50,000 outflow or inflow, direct or indirect.’ 

(1950—$25,000 outflow, $500,000 inflow, $50,000 indirect outflow, 1 million 
indirect inflow. ) 

(1954—$50,000 outflow, $500,000 inflow, $100,000 indirect outflow, 1 million 
indirect inflow. ) 

. Office buildings: Supplying space and services incidental thereto to organiza- 
tions which meet any of the tentative 1957 standards when the rental therefor 
is $100,000 or more. 

(1950—$50,000 from tenants in commerce. ) 
(1954—Employer who leases or Owns and who operates must be otherwise 
in commerce and utilize building primarily to house its own offices. ) 

. Retail concerns: $500,000 gross volume of business.’ 

(1950—Same as nonretail.) 
(2954—Direct inflow of $1 million, or indirect inflow of $2 million, or direct 
outflow of $100,000. ) 

. Instrumentalities links and channels of interstate commerce: $50,000 from 
interstate (or linkage) part of enterprise, or from services performed for 
employers in commerce. 

(1950—No requirement other than legal jurisdiction. ) 
(1954—$100,000. ) 
5. Public utilities : $250,000 gross volume, or meet standard 1 (nonretail). 

(1950—No requirement other than legal jurisdiction. ) 
(1954—$3 million gross volume. ) 

. Transit systems: * $250,000 gross volume. 
(1950—No requirement other than legal jurisdiction. ) 
(1954—$3 million gross volume. ) 

. Newspapers and communication systems (radio, television, telegraph and 
telephone) : $250,000 gross volume. 
(1950—No requirement other than legal jurisdiction. ) 
(1954—$500,000 test for newspapers, $200,000 for the others. ) 

. National defense: Substantial impact on national defense. 
(1950—Substantially affecting the national defense. ) 
(1954—$100,000 in goods or services directly related to national defense, and 

pursuant to Government contract. ) 
. Business in the Territories and District of Columbia: District of Columbia, 
Territories Plenary standards apply. 
Same as 1954. In 1950, plenary as to both Territories and District of 
Columbia. 
10. Associations: Regarded as single employer under existing standards. 
Tentative standard same as 1954 and 1950. 


Mr. Perkins. Now, to what extent, Mr. Leedom, under your pres- 
ent standards, has the Board contracted its jurisdiction and relieved 
itself of jurisdiction ? 

Mr. Leepom. The 1954 standards were a contraction over the 1950 
standards; yes. 

Mr. Perkins. Considering the scope could you give us a percentage 
point? I know you can’t accurately, but an estimate? I feel that 
might be helpful if you could. 


1 Direct outflow refers to goods shipped or services furnished by the employer outside the 
State. Indirect outflow includes sales within the State to users meeting any standard 
except solely an indirect inflow or indirect outflow standards. Direct inflow refers to goods 
or services furnished directly to the employer from outside the State in which the employer 
is located. Indirect inflow refers to the purchase of goods or services which originated 
outside the employer’s State but which he purchased from a seller within the State. 
Direct and indirect outflow may be combined and direct and indirect inflow may also be 
combined to meet the $50,000 requirement. However, outflow and inflow may not be 
combined. 

2 Except franchise dealers, where a $250,000-volume-of-business test shall apply. 

% Except taxicabs, as to which the retail ($500,000 gross volume of business) test shall 
apply. 
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Mr. Lerepvom. I really cannot give an estimate. That has been a 
matter of great controversy, without any statistics or anything we 
know of to tie to, to give substance to the estimate. 

Mr. Perkins. How many times have you changed your standards, 
contracting your jurisdiction ? 

Mr. Leepom. Just once; 1954 standards were a contraction over the 
1950 standards, and then since 1954 every change that has been made 
has been a minor change and has resulted in less restrictive standards. 
There have been a few minor changes. 

Mr. Perkins. How many minor changes have there been ? 

Mr. Lerpom. I am just guessing, but ‘I would say half a dozen toa 
dozen minor changes. The minor changes are made because, try as you 
would to pick standards that are going to fit all cases, along will 
come a case that creates such anomaly that you in your best judgment 
feel you can’t apply the standard strictly, and you have to make 
some other change to fit a new case that nobody thought of. In all 
of that kind of change that we have made, the tendenc y has been to 
take the case rather than reject: it. 

Mr. Perkins. You would make those changes without giving man- 
agement and unions the opportunity to be heard pro and con, I take it ? 

Mr. Lerpom. Well, I think the answer to that would be yes. Of 
course, when they present their cases, unions and management and indi- 
viduals, the question of jurisdiction is always in the case, and if it is 
a close question they present their views, so they have a chance to speak 
on it. But the point that you are making, I believe, is that we might 
change the standard in one of those union cases I have mentioned. 
without the parties knowing ahead of time that we actually were going 
tomakethechange. That is correct. 

Mr. Perkins. That was my question. 

Mr. Holland, do you have a question? I understand that you want 
to leave this morning a little after 11. 

Mr. Lerepom. If I may; yes sir. 

Mr. Perxrns. Mr. Wier left with the expectation that you would 
be back tomorrow, and I told him that you would be back tomorrow. 

Mr. Lrepom. I plan to be back. I wonder before Mr. Holland should 
ask a question, if I shouldn’t put into the record a statement that I 
have already said, but I think I would like to make it doubly clear, 
that the standards which we have captioned “Tentative jurisdictional 
standards” have not, of course, been adopted by the Board, and repre- 
sent only what our present best judgment would be in extending our 
jurisdiction if we reached the point where we feel we have adequate 
funds to take on a bigger caseload without jeopardizing the load we 
already have. 

Mr. Perkrys. We understand that. 

Mr. Leepom. Thank you. 

Mr. Hotianp. I would like to be cleared up a little bit on prelimi- 
nary injunctions, section 10 (1). The Taft- Hartley law has a man 
datory injunction section. When your regional director has a rea- 
sonable cause to believe that a charge of violation of the secondary 
boycott is true, he petitions the Federal district court for injunction. 

In many, many cases these injunctions are given just merely because 
they are requested, and later on there is not a final injunetion. They 
don’t investigate if the request is a sound request. Later on they are 
denied. 
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Is there any way that the Board could hold back until they are 
absolutely certain that these injunctions will hold up in court before 
they go into court ? 

Mr. Lrrepom. Well, Mr. Congressman, I doubt if that would con- 
form to the intent of the statute, for the prosecuting attorney, so to 
speak, to positively adjudicate the matter before he goes in. 

The statutory language, I think contemplates that he do no more 
than determine whether or not there is reasonable ground that he may 
get the injunction, and he is going to lose some cases, but I don’t think 
that he goes in recklessly at all, and I think that has not been the 
policy. 

I don’t know exactly what the record is as to the number that are 
denied but I would guess that it is not excessively high. I think there 
is an adequate investigation before the agency proceeds with 10 (1) 
injunctions. 

Mr. Hoizanp. The affidavits are not even cross-examined before 
injunctions are given. 

Mr. Lrerepom. There may have been instances, Mr. Holland, when 
that isa fact. I think that such an instance would be outside of our 
common practice. I believe the General Counsel’s people do a pretty 
thorough job of determining the facts that bear on their judgment 
as to whether or not there is reasonable ground to believe that the 
act is being violated. Then when they once reach that, of course, as 
you have pointed out the statute is mandatory, and then they must 
proceed when they have once convinced the General Counsel or he is 
convinced that there are reasonable grounds. 

Then he must proceed, and, of course, the point you raise is, does 
he take adequate steps to determine whether or not there are reason- 
able grounds. 

Mr. Hottanp. At the present time there seems to be a feeling among 
labor and management that we are going back to the old way when 
we went to courts and received injunctions just by political “pull,’ 
we might say. 

That is by courts who felt that they owed it to the manufacturers 
who elected them. Now, of recent date you have had quite a few 
injunctions, and later on they were not made mandatory. 

Mr. Lerpom. I think it is well that you call this to our attention. 
I am merely repeating when I say I believe the agency is now doing 
a thorough job, but since the question is raised we can look into it. 

Mr. Horzanp. I don’t think we want to revert back to the old days 
when the employer got the injunction on anything. I have lived 
through those days and I know. 

Mr. Leepom. Yes. 

Mr. Horxanp. There are a lot of cases in a lot of States today, 
and I think that they are issued too freely. Of course, they are 
demanded by employees of the Board. 

I think if you want to look into that, you can see whether some- 
wine should be done on that. 

Mr. Lerpom. Thank you for the suggestion. I don’t want to leave 
the impression that I am uncertain. I think that we are doing a 
thorough job, but I certainly will take another look now that I raise 
the question. 
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Mr. Houuanp. It is strange to say after 11 years of Taft-Hartley, 
there has never been any Supreme Court decisions on the “hot cargo” 
clauses. 

Mr. Leevom. That is right. It is strange, and it is unfortunate 
that industry and organized labor have been plagued with the uncer- 
tainty there has been in that area, but that is a difficult area, an 
extremely difficult area. 

Mr. Hotianp. That ought to be spelled out by the Supreme Court, 
you think ? 

Mr. Leepom. Yes, sir, and the cases are now before the Court, and 
the courts have had them a long time, and they are having difficulty 
with them themselves, I am sure. But soon there will be some light 
from the Supreme Court on the “hot cargo” issue. 

You see, it is so complex that circuit courts were splittmg and 
coming up with different answers, circuit courts, and the Board has 
been coming up with all sorts of ideas as to what the statute really 
means. It is unfortunate that it is that way, but it is just that way. 

Mr. Hotianp. The 48 States are coming up with different opinions, 
too. 

Mr. Lerpom. That is right. 

Mr. Houianp. In the State courts? 

Mr. Leepom. That is right. 

Mr. Hotianp. I think that it should be spelled out by the Supreme 
Court. I am not going to hold you long, because you will be back 
again, and I know you have a meeting to go to. 

Mr. Leepom. I wish we were in a position to tell you exactly what 
should be done to correct this difficult problem that confronts all of us. 
There is no easy solution. 

Mr. Hotianp. I think we all understand that. 

Mr. Kearns. Mr. Chairman, I wondered if in the morning as long 
as you are going to appear at 10 o’clock, would you be willing to just 
state for the committee the position that the National Labor Relations 
Board has been placed in, in the O’Sullivan case ? 

Could you touch upon it, and enlighten the committee ? 

Mr. Lerepom. I think, Mr. Kearns, that is a matter that is pending 
before the Board. 

Mr. Kearns. How far can you go without divulging any infor- 
mation ? 

Mr. Leepom. I doubt if I should get into that at all. I certainly 
dislike not doing exactly as you have requested but I think since the 
matter is up for decision before us, it might be unwise for me to get 
into that area. 

Mr. Hottanp. How long has the Board had that case? 

Mr. Lerepom. Well, that case isn’t in bad shape. I can’t tell you. 
It is several weeks, I understand. 

Mr. Hotzanp. How about the Kohler case ? 

Mr. Leepom. Well, the Kohler case has been going on for some 25 
years, when you go back to the beginning. 

The Labor Board has had a little bit of that time on thisend. That 
is a terrific case, as you well know. 

Mr. Hottanp. Where is the decision now ? 
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Mr, Leepvom. The matter is before the Board, and we are doing 
everything we can to expedite the decision. It has 20,000 pages of 
testimony, plus 20,000 pages.of exhibits. The parties themselves have 
done everything that parties can do in litigation to delay, if it seemed 
to be the strategic thing at the moment. 

Mr. Kearns. At that point, how much testimony do you have on the 
O’Sullivan case ? 

Mr. Leepom. I am sorry, Mr. Kearns, I can’t say, but it is a small 
case. I think the hearing may have taken 2 days. So that would be 
a particularly small record. Here is the thing that bothers us: You 
see with this terrific burden of cases that we have, and inadequate 
staff to handle it, we can’t get on a case the minute it gets to us. 

It is: too bad that some of the comparatively simple cases lay there 
without our attention while we are struggling with the hard ones. 
But that is the situation now. We seek continually to improve our 
methods so that we can shorten the time on all cases. 

Mr. Kearns. I have just one question. Is there a possibility that 
the Board will consider the full aspects of the O’Sullivan case by the 
middle of July ? 

Mr. Leepom. May I, off the record, ask if anybody here can tell me 
that ? 

From what I know about the case, and my knowledge isn’t very 
full, I would say it is quite a remote chance that we will have a decision 
by the middle of July. 

Mr. Kearns. That is all, Mr. Chairman. 

Mr. Houzanp. You had a case in Pittsburgh that had us very much 
perturbed, and that isthe Versharon case. That seemed a very simple 
case, but it took about a year and a half to make a decision. 

Mr. Lerpom. It is unfortunate that any case takes a year and a half. 
That case doesn’t come to my mind, and I don’t know what the issues 
were, but sometimes what seems to be a simple case really isn’t a simple 
case. That would be the only answer to that situation, that the case 
was more complex than it seemed to the parties. 

Mr. Hotxanp. These people are just antilabor, period. 

Mr. Leepom. I didn’t get that. 

Mr. Horttanp. These people were just antilabor, period. 

Mr. Lervom. We have some such people. 

Mr. Perkins. Are there any further questions? 

If not, the committee will recess until Monday, June 16, 1958, at 10 
o’clock, and we will continue with your testimony, Mr. Leedom. 

(Whereupon, at 11 a. m., Tuesday, June 10, 1958, the committee 
recessed, to reconvene at 10 o’clock Monday, June 16, 1958.) 
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THURSDAY, JUNE 19, 1958 


House or REPRESENTATIVES, 
SUBCOMMITTER ON LABOR- MANAGEMENT RELATIONS 
OF THE COMMITTEE ON EDUCATION AND LABor, 
Washington, D. C. 

The committee met at 10:15 a. m., pursuant to notice, in room 429, 
Old House Office Building, Hon. Carl D. Perkins (chairman of the 
subcommittee) presiding. 

Present: Representatives Perkins, Holland, Kearns, Rhodes, and 
Griffin. 

Mr. Perkins. The subcommittee will come to order. 

We are glad to have back with us this morning the Chairman of 
the National Labor Relations Board, and he has some of his associates 
with him. 

(Upon orders of the chairman of the subcommittee, the following 
proceedings are to be inserted directly following the previous appear- 
ance of the witness. ) 

Mr. Perkins. When we recessed the hearings of last week, Mr. 
Wier had a few questions that he indicated he wanted to ask Mr. 
Leedom. You are recognized at this point. 

Mr. Wier. I am not prepared at this point, Mr. Chairman. 


STATEMENT OF HON. BOYD LEEDOM, CHAIRMAN OF THE NATIONAL 
LABOR RELATIONS BOARD, ACCOMPANIED BY ELIHU PLATT, 
ASSOCIATE SOLICITOR OF THE NATIONAL LABOR RELATIONS 
BOARD 


Mr. Perkins. Mr. Teller, you are recognized. 

Mr. Tetier. Judge Leedom, we are happy to have you here and I 
am particularly anxious to secure your views on this so-called ques- 
tion of the no man’s land. I don’t necessarily subscribe to the phrase 
but it seems that we are all controlled by semantics, so I will be 
limited by it for the moment. 

We had testimony by Mr. Fenton in regard to the problem. Now 
we have a bill which the other body passed and which contains in one 
of its provisions an effort, some might regard it as feeble, to deal 
with the so-called no man’s land problem. 

I would like to read the section of S. 3974, which the other body 
passed on June 17, dealing with the so-called no man’s land. 

Section 602. And by the w ay, do you have a copy of this bill? 

Mr. Lervom. I don’t have it right before me, but I have the excerpt 
that you expect to read. 
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Mr. Teter. This is on page 41, and I wonder, Mr. Hussey, if you 
would provide Judge Leedom with a copy of the bill so that we can 
read it together. 

Mr. Leevom. Thank you, Mr. Teller. I have it. 

Mr. Teuter. This is on page 41. 

Section 14 of the National Labor Relations Act, as amended, is amended by 
adding a new subsection as follows: 

(c) The National Labor Relations Board shall assert jurisdiction over all 
labor disputes arising under the National Labor Relations Act, as amended: 
Provided, That the Board is empowered by agreement with any agency of any 
State or Territory to cede to such agency jurisdiction over any cases in any 
industry (other than mining, manufacturing, communications, and transporta- 
tion except where predominantly local in character) even though such cases 
may involve labor disputes affecting commerce, unless the provision of the 
State or Territorial statute applicable to the determination of such cases by 
such agency is inconsistent with the corresponding provision of this act or has 
received a construction inconsistent therewith. 

Now, at the outset, Judge Leedom, am I right in my impression that 
this proviso is the identical language of the language now set forth 
in section 10 (a) of the National Labor Relations Act as amended? 

Mr. Leepom. Yes, sir; that is right. 

Mr. Tetier. So you would have no more right to cede to any State 
labor relations board jurisdiction under this bill S. 3974 than you 
have at the present time ? 

Mr. LeEepom. That is right. 

Mr. Tretier. What we come down to is the simple statement prior 
to the language of the proviso as follows: 

The National Labor Relations Board shall assert jurisdiction over all labor 
disputes, 


and I underscore the term “all labor disputes,” 
“arising under the National Labor Relations Act.” 


Are you happy with that, Judge Leedom ? 

Mr. Leepom. No, I am not. 

Mr. Teter. As a matter of fact, under this proposal of the bill, 
you would have to take jurisdiction in every State of a dispute in- 
volving every corner grocery store, or other small retailing establish- 
ment or for that matter every small-business activity which in any- 
way secured its raw materials or goods from outside the State, and 
I know of very few that don’t. Isn’t that an over generalized state- 
ment, perhaps? 

Mr. Leepom. I think that is a fair general statement. We would 
have little latitude of interpretation as to whether or not the exact 
enterprise affects commerce, but I think generally your statement is 
correct and that isthe disturbing thing about it. 

Mr. Wier. Would that include a barber shop ? 

Mr. Tewirr. If it received any of its soap or lathering equipment 
or any kind of machinery from outside the State for that matter, 
wouldn’t it ? 

Mr. Leepom. I suppose we would find barber shops we would have 
to take under the act. I hesitate to really give a considered opinion 
of that. 

Mr. Tretier. At the present time from the time that a charge is filed 
to the time an order of the Board results in a case where unfair labor 
practice is found to have been committed, at the present time on the 
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average how long does it take? How long are you required to take 
everything in regard to your budgetary limitations and internal 
procedures ¢ 

Mr. Lenpom. Just a moment, please. 

Mr. Congressman, I am sorry I don’t have it, we have statistics on 
it and I don’t have the exact figure but it is something over a year. 
It is 400 and some days. If that is a close enough answer for now. 

Mr. Tetier. That is exactly what I wanted, was an approximation 
based upon your knowledge and experience in this field. 

Now, if we passed this provision of S. 3974, I rather think it would 
not be outlandish to suppose that it might take you 4 or 5 years in 
the general case to pass through that kind of a proceeding. 

Mr. Lerpom. My view is that that is pretty much speculation, but 
I can conceive that the time would go up maybe several times what it 
now is, if we had to take all of the sm: nall cases. 

Mr. ‘Texter. But looking at it this way; with the effect of this 
provision, it would be that where now at least some cases get done 
under this provision all cases would be bogged down. 

Mr. Leepom. That would be the tendency, yes. 

Mr. Teter. Now, has the National Labor Relations Board, have 
you or the membership of the National Labor Relations Board, gen- 
erally refused to take jurisdiction in certain cases because of a preju- 
dice against such jurisdiction or has it been the result of budgetary 
limitations ? 

Mr. Leepom. Budgetary limitations, sir. 

Mr. Tretier. There is no disinclination on your part to do the job if 
we give you the money ? 

Mr. Leepom. That is right. 

Mr. Te.trr. This is a matter that can be handled by our Appro- 
priations Committee without the aid of legislation, isn’t that true? 

Mr. Lrepom. I think that is essentially true. 

Mr. Kearns. Will the gentleman yield at that point ? 

In other words, you are saying we don’t need any further clarify- 
ing language, if we can get the money to handle the cases, or to admin- 
ister the law under the present language. 

Mr. Tevirr. Yes, I think that we charge in with legislation at times, 
when if we work this thing out with the administrative agency in- 
volved, we would find that we could do it without additional legisla- 
tion. I think at times the Congress, I think you will agree with me, 
Mr. Kearns, that the Congress at times is even happier if it can do 
things without legislation. 

Mr. Kearns. Yes. 

Mr. Ruopes. Judge Leedom, was it your testimony or Mr. Fenton’s, 
which indicated that you could probably take care of all but maybe 
20 percent of the no man’s land if you had more money ? 

Mr. Lexepom. Neither of us exactly that, Mr. Rhodes. The answer 
that I have just given Mr. Teller wasn’t a complete answer. I say 
essentially, I think we could do it with adequate money. When I was 
here the other day, I indicated a view that I think is contrary to yours, 
Mr. Teller, that I felt that to take care of a minimum area, even after 
we have extended our jurisdiction, it would be well if it was made 
clear that the States could move in and utilize whatever machinery 
they have to adjudicate the disputes that we reject. 
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I indicated that if we had enough money to extend our jurisdiction 
adequately, that would involve only a minimum of cases, and I felt it 
was better that that minimum have some kind of forum than none. 

Now, to answer your question a little more precisely, Mr. Rhodes, 
that 20 percent figure had to do with a tentative extension of our 
jurisdiction into no man’s land, and our very best estimate is that we 
would with these tentative standards increase our present workload 
20 percent. We think nobody knows the number of cases in no man’s 
land, and therefore we can’t estimate any percentage that we would 
move into it. 

Mr. Ruopes. As broad as the definition of the scope of the National 
Labor Relations Act is, do you think it is possible that the National 
Labor Relations Board could ever expand its activities to completely 
encompass the field as it is defined ? 

Mr. Leepom. I think as a practical matter it would be very difficult 
to do that. I would say it would be undesirable for us to undertake 
to do that, to reach the smallest case coming within our broad com- 
merce clause. 

Mr. Tetxer. If you expanded your jurisdiction 20 percent as you 
say, there would be very little occasion for the State boards to operate, 
wouldn’t there, in any matter affecting interstate commerce / 

Mr. Leepom. That is probably right. I think it would be very little. 
We think we would be taking a very substantial part of no man’s land 
by increasing our present workload 20 percent. 

Mr. Ruopes. Would the gentleman yield there ? 

Mr. Teiier. Yes. 

Mr. Ruopes. There does seem to be, though, the possibility that 
certain cases would be left out due to the preemption doctrine of the 
Supreme Court. Doesn’t it seem likely that there should be some 
means for all cases which arise to be taken care of by some forum, and 
wouldn’t it be wrong in other words to assume that because you take 
care of most of the no man’s land, that we need not be concerned with 
the other few cases left for which no forum would be provided because 
of the operation of the preemption doctrine? 

Mr. Leepom. Yes, sir; I think it would be better if even that mini- 
mum area would be covered by some forum. 

Mr. Ruopes. Everybody should have a court to go to. 

Mr. Lezpom. I should think so. 

Mr. Terrier. But you think that forum might very well be a State 
forum 4 

Mr. Leepom. I think it would better be a State forum than none. 

Mr. Tretier. Why is it better for it to be a State forum than none? 
I am not asking this question in regard to my own views on the sub- 
ject. There are some of us who wonder whether a small-business en- 
terprise should have a law applicable to it different from a Federal 
law which has the power to extend to it but which the Federal law 
simply doesn’t want to go into for budgetary reasons. Why should 
there be that difference between a small-business man’s right and a 
larger business man’s right ? 

It may be wrong or it may be right, but if a larger business enter- 
prise has a right to goto the NLRB and to secure an injunction against 
a secondary boycott, why should a small-business enterprise be denied 
that right ? 
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Mr. Leepom. It really shouldn't. 

Mr. Texter. Isn’t that the effect of your proposal, or not of your 
proposal but of your thinking? Let us change this, and I don’t like 
the instance of the secondary boycott, but let us take a situation upon 
which all will agree, that if there is a certified union in a shop, a union 
certified as a result of an open election before the NLRB and the 
employer has made a contract with that certified union, and then if 
an outside union pickets, for all we know out of retaliation in a juris- 
dictional controversy, then the employer, most of us would agree, 
should have a right to stop that illegal picketing by the outside union. 

Now, if he is a small employer and the NLRB can’t get around to 
him, then under the thinking that you have laid before us, he would 
not have a right to go to the NLRB and there is no State law that I 
know of under the State labor relations board which gives him that 
right under the mandatory procedures which are outlined under the 
Taft-Hartley Act, and now there are many of us who doubt whether 
that should be so. 

Mr. Leepom. The remedy, of course, would be incomplete for either 
unions or companies in many States, but there are a certain number 
of States, 10 I believe, and they are the States that are more highly 
industrialized, that of some kind of machinery, and while even there 
the remedy might not be complete there, the remedy for some situ- 
ations would be there, and my thought was that the incomplete rem- 
edy in this minimum area where the Board would not be operating 
with its increased jurisdiction would be better than no remedy at all. 

But I concede not only there might be a problem as to whether 
it is well to have some 48 different States have rules applying to this 
minimum area, not only is there a practical problem as to whether 
it is wise, but there might even be legal questions, it seems to me, with 
the Labor Board having authority to move its standards up and down 
as it deems wise one year, and maybe changing the next, and thereby, 
in effect, creating new law for different people in different States. 

That might involve a constitutional question, I think. But it 
seems to me that even with that, it would be well to do something. 

Mr. 'Tevter. The thing gets even more interesting when you go into 
section 303 of the Taft-Hartley Act. I don’t think that your hold- 
ing back of jurisdiction would affect the jurisdiction of a court in an 
action for damages under section 303, would it ? 

Mr. Leepom. No, sir; it wouldn’t. 

Mr. TretiEr. Therefore, the anomalous position results in that situ- 
ation that the employer or the certified union would not be able to go 
to the Board for specific and immediate relief, but could secure an 
action for damages under section 303. I am wondering whether that 
is the kind of situation which Congress contemplated when it passed 
the Taft-Hartley law. 

Mr. Leepom. It doesn’t seem so. 

Mr. Ruopes. I think that we have to differentiate between the 
forum itself, as provided, and the law which the forum applies. 
Would it be abies Judge Leedom, in your opinion, to write a law 


in these small cases, when you feel the Board can’t move into, and 
where I agree with you, that the forum which is chosen to handle 
those cases would apply the National Labor Relations Act or the 
cielo law if it is commensurate with the National Labor Relations 
Act ¢ 
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I realize I am getting into a field of judicial origin here, and per- 
haps conflict of laws, which might be a little difficult to handle, but 
I agree with you and the gentleman from New York that the same 
law should be applied to all of these cases. 

If your forum isn’t available, and I have often wondered if it was 
wise to have a forum which sits primarily in the city of Washington 
to which all small businesses must repair to handle all of these cases, 
Is there another forum which we could provide, which would apply 
to the National Labor Relations Act or a bill or a law commensurate 
with it, so that we would not have this uncertainty in the law? 

There would be a difference to small business as against large 
business. 

Mr. Leepom. That is an interesting legal question that I don’t pre- 
tend to have the legal answer to. But I as 1 of 2 members on the 
Board took a position when the Guss case was before the Supreme 
Court in the brief which we filed, that the States under the present 
law have the right to assert jurisdiction where the Labor Board reject 
it, providing they adjudicate in such a way as to not entrench upon 
Taft-Hartley rights. 

We took that position, and I am not sure it is legally sound, but it is 
the best solution I could reach in the dilemma we were in. Whether 
or not a State court can operate on its own statutes or the common law, 
and, second, to not entrench upon the Federal statute, I think is a 
pretty complex legal question. 

But I think it is worth exploring. I felt so when we filed the 
brief, that it was reasonably sound position. I think the Supreme 
Court of the State of California undertook to do that in the case 
that went before the Supreme Court, when the Guss case was there, 
although that precise question as to whether they had the right wasn’t 
before the Supreme Court and there was no light on that question. 

Mr. Teiier. Well, now, I wonder if I might go on to another ques- 
tion, which concerns us. 

Mr. Wier. Before you leave that, if you are going on to something 
else, could I ask a question? I have had some experience in our State, 
in Minnesota, as 1 of the 10 that has a State Labor-Management Rela- 
tions Act, and that isn’t the name of it, but that is the pattern of it. 

The difficulty in the State of Minnesota was quite serious at one 
time, and I think Washington and St. Paul tried to work out a pat- 
tern. The truth of the matter is that our weaker unions, and our 
smaller unions, where time is an all-important element in one of these 
disputes—time plays a terrific part there—find that they get much 
quicker action on a dispute—and that is limited by the State law. 

So sometimes they rush to the State law because they recognize 
that time is an important element here. They may lose their union 
in 10 days as a result of what is happening. They rush to the Min- 
nesota law, but there we find practically all of the law voluntary, 
with no endorsement. Now, the Board has the power to institute a 
suit for violation of three provisions of the act but in most cases 
they only establish the law and let the employer and the union proceed 
to court. 

Mr. Leepom. Yes, I understand. 

Mr. Wier. Which again discourages them, and so then they begin 
to appeal to your organization, because you have got the teeth. You 
also hold them up a long while. 
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That is the conflict that I have run into, Mr. Teller, there. The 
unions in Minnesota can get quicker access to action through the 
State Labor Relations Board, which is merely a voluntary mediation 
board and where the State tries with the limitations of the act, to 
settle the dispute whether it is an election or a dispute. But in the 
final analysis, if the union or the employer refuses to go along, there 
is nothing they can do about it. 

Now, if they violate the secondary boycott, we have defeated that 
secondary boycott in Minnesota as a part of the law that can be han- 
dled. However, other provisions of the law, like strike notices, the 
State sets the procedure for court action, and they can be called into 
court to testify. But again you might as well have gone to court in 
the first place. 

So it is a question of getting quicker action in Minnesota, but there 
are no teeth in the act. So the stronger unions go to you for the teeth? 

Mr. Leepom. Yes. 

Mr. Teer. Judge Leedom, I wonder if I might take some of your 
time in connection with another provision of S. 3974 dealing with the 
so-called non-Communist affidavit which, under S. 3974, will now have 
to be filed by employers. I turn to page 44 of the bill, section 606, 
subdivision (c) : 

Section 9 of the National Labor Relations Act, as amended, is hereby amended 
by adding the following new subsection : 

“(g) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by an employer 
under subsection (c) of this section, and no complaint shall be issued pursuant 
to a charge made by an employer under subsection (b) of section (10), unless 
there is on file with the Board an affidavit executed contemporaneously or within 
the preceding twelve-month period by such employer, including the partners, if 
such employer is a partnership and the officers, if such employer is a corporation 
or association, that he is not a member of the Communist Party or affiliated with 
such party, and that he does not believe in, and is not a member of or does not 
support any organization that believes in or teaches the overthrow of the United 
States Government by force or by any illegal or unconstitutional methods. The 
provisions of section 1001 of title 18 of the United States Code shall be applicable 
in respect to such affidavits.” 


Mr. Kearns. Will the gentleman yield ? 

When we wrote the Taft-Hartley law, the Communist Party was 
outlawed. 

Mr. Tetuer. Isn’t the Communist Party outlawed today? I should 
think that the Communist Party is outlawed today as it was then. It 
may be that the Supreme Court decisions have somewhat weakened 
the fabric of the ability to act under the illegality, but my own im- 
pression is that the Communist Party is as illegal now as it was then, 
but I just wondered, Judge Leedom, and I would like to get your view, 
as to just how many Communists we are going to ferret out as a result 
of this provision ? 

Are you inclined to agree with me, that we will sow a good deal 
but there will be very little reaping. 

Mr. Lrrpom. I think that that is very right. I guess I have said 
all I needed to say there, and I think that that is right. 

Mr. Ruopes. Do you feel that there is any useful purpose to be 
served in keeping the non-Communist affidavit as applied to unions? 

Mr. Lreepom. Let me say off the record, if I may make a statement. 

( Discussion off the record.) 
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Mr. Ruopes. My question was whether you feel that the present 
non-Communist affidavit. as applied to unions has any useful purpose ? 

Mr. Lrepom. I would say its usefulness, if any, is completely out- 
weighed by the great disadvantage that the provision in the act as 
now written works on the Labor Board in administering its affairs. 
At another time there may have been much more need for it than now. 

But the effort that the Communists made to infiltrate the labor 
movement in this country I think is pretty will thwarted now in the 
first place, and in the second place we have a very substantial bit of 
new legislation to cope with Communists who may still be lurking 
around, and I think that this not only serves an impediment to opera- 
tions but it costs something like a third of a million dollars for us 
to administer the thing now with respect to unions. 

If we are to extend our operations to deal with all of the employers 
it would go up appreciably more than the amount involved for 
unions, because I think there are going to be more employers required 
to file. 

So with all due respect to the proponents of the measure, with 
great respect, I still think that it would be unwise, I think the ad- 
ministration’s position to delete the provision requiring even union 
officers to file was the better approach to this problem. 

Mr. Kearns. At that point, Mr. Chairman, may I say this: Don't 
you feel an unwritten law of trust by the people in unions, and in 
management, would be better than a written law about non-Commu- 
nist affidavits ? 

Mr. Leepom. I think at the present time that is right. 

Mr. Kearns. Will you agree to that, Mr. Teller, that we should 
establish the trust rather than this type of thing? That is the trust 
of the people in unions and management. 

Mr. Teter. I am not prepared to say that I would go along with 
the deletion of the present non-Communist affidavit in the Taft- 
Hartley Act. I realize that the problem today is completely different 
from the problem of 1947 when Communist leaders roamed freely 
throughout the CIO, and in effect had many of its proceedings. They 
had been brought in, in 1935, and 1936 as part of a Russian scheme 
to take over American labor unions, and they had taken over 10 or 11 
internationals and many hundreds of local unions. 

I believe that the non-Communist affidavit served a rea] purpose, and 
that labor union leaders who originally opposed the non-Communist 
affidavit when it was enacted in 1947 took full advants age of it, and as 
a matter of fact the provisions of the Taft-Hartley Act on that subject 
were taken over by the CIO as part of its internal code when the CIO 
in recognition of the problem began to purge the Communist unions, 
and the CIO has — a mi \gnificient job in this field. Today we have 
only vestiges, as I understand it we have the United Mine Mill and 
Smelter Worke rs, and the UE, and, of course, we know that the Mine 
Workers do not sign it but no one would suggest that that was because 
of its Communist. domination. 

Mr. Kearns. On that point, you mentioned the UE, Mr, Emspak 
was the king of the Communist Party at that time, and head of the VE 
Union. 

Mr. Tretier. I understand there has been some testimony before this 
body or the other body, that the Communist Party has mounted a new 
offensive to infiltrate American labor unions. We know that one of the 
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cardinal precepts of Lenin in a book that he published a number of 
years ago, Left-Wing Trade Unionism, An Infantile Disorder, that 
was the title, he outlined in detail the exact steps that Communists 
should take in all countries of the world which subscribe to so-called 
free collective bargaining, as he put it, in order to take control of labor 
unions, because through such control labor unions could be used to 
motivate political strikes and to defeat free collective bargaining. 

I know that some people think that by the non-Communist affidavit 
we charge union leaders with having Communist taint, and there is a 
good deal of force to that. But we do face the problem, and while at 
the present time if we took the provision out, the existing provision, 
and having regard as Judge Leedom said to the fact that we do have 
the subversive activities control law, there would be no particular harm 
for the movement, I would not go along at the present time with any 
alteration. 

I would just leave it as it is. But to go along with this proposition 
of placing the non-Communist affidavit as a burden upon employers is 
nothing more than a facetious operation designed in the interest of 
theoretical balance instead of meeting problems as they exist. 

I am glad to receive the views of Judge Leedom, and we hold you in 
high regard, which as I understand it are not entirely in agreement 
with the provision. 

Mr. Leepvom. That is right, sir. 

Mr. Wier. Would you yield to a question there ¢ 

As | listened to your review of that, would you interpret that to 
mean that, and I have quite a few of them in my district, farmer co- 
ops, where 250 farmers are in fact owners of the cooperative—they do 
have elected officers but the management is still in the hands of the 
stockholders—would that be interpreted as meaning that 250 members 
of that cooperative would be classified here as management ? 

Mr. Tetier. Well, the bill talks about employers in terms of corpo- 
rations and partnerships, and leaves out a very important business 
asosciation, or other association, known as either the Joint Stock 
Association which is probably what this agricultural group is, and 
so we would have the problem of interpretation. Either a lawyer 
would earn a fee or we would have to meet our responsibilities of 
putting this Joint Stock Association in the bill. It is not in there 
now. 

But if the court had to construe the present law, it would have to 
hold, I imagine, that a joint stock association which is not a corpora- 
tion is more analagous to a partnership, and, therefore, every one 
of them has to sign the non-Communist affidavit. 

Mr. Wier. Let me ask Mr. Leedom this question. I subscribe 
to what you have said, and I think I sat over there about 6 or 7 
years ago, and I opposed then when we had this come up, extending 
this. 

It has been 10 years since I signed one of those things, and once 
a business agent of the plumbers’ union has filed his non-Communist 
affidavit, is that rotjdired every year or is he still listed on the affidavit 
with the Board ? 

Mr. Leepom. So long as his office remains the same, although he 
has an affidavit on file, he has to renew it each year. The new fellow 
also has to do that. 
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Mr. Wier. One who takes over one of the offices, she is required 
to file it and she isn’t required to file it as long as she is an officer ? 

Mr. Leepom. That is right. 

Mr. Kearns. You could be a non-Communist, and become a Com- 
munist after you signed it, and be an officer for 6 years. 

Mr. Lerepom. I would like to say two things have happened: That 
is on the Senate side, the failure to delete the 9 (h) provision as to 
union officers, that is one of the items, and the other, adding the 
requirement that officers of employers should file the affidavit—the 
second is the worse. We would be really dismayed if we were con- 
fronted with the burden of going through with employers what we 
have gone through in the administration of that provision as to union 
officers. 

It would be a great burden to us, and slow up our processes which 
are already too slow. I concede there is merit to the position that 
the Congressman from New York has taken on communism, and 
Senator Eastland and Senator Mundt both gave some good reasons 
why perhaps we should still be on the alert for Communists in the 
labor movement. This is true, that if we did not require union officers 
to file certainly Justice could not predicate any criminal prosecution 
on the failure to file. 

That would be eliminated from the list of our criminal offenses, and 
I notice that Senator Eastland said in the debate on the Senate floor 
that 7 or 8 Communists are now in the penitentiary because of a viola- 
tion of this act, which is entitled to some consideration. 

But it is bad enough for the Labor Board to have to administer 
it as to union officers and to add the burden of going after employers, 
who in the first instance were never the subject of a Communist attack 
I don’t believe, in the way that the union officers were. As has been 
pointed out here this morning, the Communists—— 

Mr. Kearns. We could use this money for enlarging the jurisdic- 
tion of the Board, much more profitably. 

Mr. Leepvom. Much more profitably. 

Mr. Kearns. What was the cost again ? 

Mr. Leepom. Something over $300,000 we estimate the cost now 
of administering this provision as to union officers. 

Mr. Kearns. If you put management in too, how much more is 
it going to cost ? 

Mr. Leepom. I don’t know, we haven’t been able to come up with 
any kind of a reliable figure, but maybe there are twice or three times 
as many employers involved, so the cost would be twice as much. 
That is just a very rough estimate. 

Mr. Tretier. Judge Leedom, do you think it would be a good idea, 
as proposed in some bills, to outlaw organizational picketing, and 
to make it an unfair labor practice subject to a mandatory injunction 
on the part of the National Labor Relations Board ? 

Mr. Lerpom. That is awfully hard for me to give you an opinion on. 
We see some situations where we feel bound under the law to interpret 
the act to be organizational picketing, which seems very unjust, as a 
manner of operation on the part of the unions. So I would say that 
there probably are some situations where so-called organizational 
picketing should be outlawed. 

Mr. Terier. I thoroughly agree with that statement, completely 
agree with it. The difficulty I have in my own mind, and I rather 
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think you do, too, is that there are some situations where from an 
overall industry point of view it is difficult to say that is unlawful. 
I know from my own experience, and I am sure that some of the mem- 
bers of this committee will check with me, and from your own large 
experience in the field, there are situations in collective bargaining 
where employers say to ‘labor unions “vour demands are too high, look, 
our competitors are paying much less. Why don’t you go ‘out and 
organize our competitors, who are operating nonunion shops?” 

It is true perhaps they are paying as high wages as we are—that is a 
way to kill unions, I suppose—the employer “would say, and I am 
somebody theoretically. 

But he can get more production, and he doesn’t have to do this, and 
he doesn’t have to do that. Now, that is nothing more than a typical 
employer statement in a collective bi argaining situation. There have 
been instances in the past prior to certain laws making it illegal, 
where employers had financed union drivers against the nonunion 
segment in the industry which is completely to the detriment of the 
unionized segment. When the union goes out to organize the nonunion 
shops in that kind of an industrial situation, is it simply enough for 
us to say that that ought to be made illegal ? 

Mr. Lrevom. I just can’t say, Mr. Teller. 

Mr. Wier. You are getting into a wide field of variation there. 

Mr, Teter. That is exactly what I want to bring out, Mr. Wier, 
that we have so many variations, that the administration proposal to 
outlaw all organizational picketing i is questionable. 

Mr. Grirrtn. Does he in his own mind consider that that would be 
justified situation there, to force unwilling employees into a union? 

Mr. Wier. Well, here is an experience that our State has had in 
trying to define that. First the labor board in the State determines 
whether there is a strike on. That is by a processing of an election in 
the plant. Either the union or the employer might object to that. 
Our State law requires by decisions that there is no law to prohibit 
advertising, and I am using the word “advertising,” a firm as unfair. 
But there is by decree of the State labor board a determination that 
this is not a strike and therefore you are violating the State law. 

Mr. Teiver. I don’t follow you, Mr. Wier. I don’t know what 
“advertising” means. 

Mr. Wier. Let us call it picketing. I have a union here, and let us 
call it a retail garment shop on the main street, and I have had some 
difficulty organizing it. The employer has taken such activity that 
I feel that he ought to be sedi: Now I don’t have but 2 members 
out of 40 in the plant. So I am not going to go into an election. But 
I do want to expose this fellow. 

He is catering to the public. So I can only put up one banner unless 
I want to go through the process of an election. 

Mr. TELLER. You mean you picket with one sign ? 

Mr. Wier. I can use 2 or 3, but I can’t put unfair because of a labor 
dispute there. 

Mr. Teiier. You can’t do that ? 

Mr. Wier. I can say he is unfair, but I can’t use the word “strike.” 

Mr. Tetier. Once you picket, you don’t think it matters what 
appears on the picket sign particularly ? 

Mr. Wier. We have tried to define a strike. 

Mr. Tretuer. I see. 
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Mr. Hotianp. You can picket with a sign “God bless our union”? 

Mr. Tre.ter. Very few people read picket signs, and as a matter 
of fact they tell the story, and I think that I told this the last time, 
of this man walking along the street with his picket sign, and they 
asked him whom he was picketing, and he said, “I am looking for a 
sponsor.” 

But Mr. Griffin asked me a question which I haven’t answered, 
whether it was fair to allow such picketing in those circumstances. 
Of course, at the outset, we are faced by this decision of the Supreme 
Court of the United States in the American Federation of Labor 
against Swing, which would seem to be a constitutional bar, despite 
all of the later overall ruling decisions, to an outright prohibition in 
all circumstances of organizational pic keting. 

There is a grave question in my mind whether the Constitution out- 
laws, in a blanket prohibition, organizational picketing. Whatever 
regulation we may want to impose upon it, that may be true. 

Secondly, I don’t know but what the question of throwing these un- 
willing employees into a union is part of the industrial scene or not. 
What we are doing by outlawing organizational picketing in the situ- 
ation that I described is, we are subsidizing the nonunion segment to 
the detriment of the union segment, and hurting those who have been 
organized and are operating under union conditions. I don’t mean 
that our national policy would be consistent with such a purpose. 

Mr. Kearns. Let us take two very fine examples. In the last two 
steel strikes, which Mr. Holland happens to be a member of the Steel- 
workers, they only had a token picket force outside each plant, and 
industry never intended to bring anybody else in to run the plants, and 
by agreement it was gentlemanly decided. That Westinghouse, on the 
other hand, in the last spring where they tried to bring in men to work, 
we had violent picketing. 

Now, it reflects upon management and the bareening agent, the 
head of that union. All picketing, in my opinion, cert ainly reflects 
both on management and the bargaining agent in the plant. Don’t 
you feel that way ? 

Mr. Trier. That is true. 

Mr. Kearns. How are you going to write legislation which is going 
to have the framework of compelling management or labor to be or- 
derly in their procedures? 

Mr. Grirrin. Mr. Teller, looking at your question, it would be one 
thing, and it would be going a considerable step if you were to say, 
taking an industry instead of just a business, and looking at the in- 
dustry : and saying once a majority of the industry is organized, there- 
fore the rest of it should be organized. Your logic would even apply 
if only one business in an industry were or ganized, then there would 
somehow be this right of coercion ‘throughout the rest of the industry 
to force the rest of them into the union even though they didn’t want: to, 
which disturbs me quite a bit. 

Mr. Wier. We have reached coercion on both sides. Now, they have 
opened up the Taft-Hartley Act here to allowing the employer to 
throw the book at the workers when he finds they are organizing. 
They have made it possible for coercion to be used by both employers 
and unions. 

Mr. Grirrtxn. What is the opening up of the book that you are talk- 
ing about ? 
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Mr. Wier. They modify the original Taft-Hartley Act by regula- 
tion. 

Mr. Grirrin. To give the employers the right of free speech ? 

Mr. Wier. Not only free speech, but he has many other rights. 

Mr. Grirrin. In countering union activity in his plant. 

Mr. Hotxanp. It might be well to take the January issue of this 
year of the chamber of ¢ commerce, and there they go into detail of all 
the new rights the employer has, and if he uses all of those rights, labor 
is going to have a tough time of it. 

Mr. Grirrry. I don’t know, but I would like to talk about specifics. 
I brought up the question of this right. 

Mr. Hotianp. As one man who has been on a lot of organizational 
picket lines, if you are going to destroy the organizational ‘picket lines, 
you are going to destroy the organizing of many, many concerns who 
are fighting back. 

Mr. Krarns. Orderly picketing is good, in your mind ? 

Mr. Hotxanp. I think it is. I think most of the picketing the steel- 
workers have done in the past has been very orderly. 

Mr. Kearns. Absolutely perfect. 

Mr. Grirrin. If all of the employees in that establishment by their 
own free choice do not want to belong to the union, you still think it 
is all right ? 

Mr. Hotuanv. I do not think any union would try to organize a 
company where the great majority of the people have already ex- 
pressed their desire of st aying out of a union. 

I think it would be a waste of money. You take Mesta Machine 
Corp. That is the best example in my district. They have been non- 
union over the years. They have tried once or twice to organize them 
by talking to the men coming out of the mill, to sign cards. 

They were unsuccessful, ‘and there was no other way. You could 
not do anything else to force these people in because ae were highly 
skilled workers who received a higher wage for their labor and they 
had no advantage. 

You take Endicott- Johnson, and I am very well acquainted with 
that. I was trying to organize Endicott- Johnson, and Endicott- 
Teun refused to join a union because they were getting more than 
any union had gotten from any other employer. 

Mr. Wier. I would like to ask Mr. Leedom, while we are on that 
subject, a question which arises here. 

In the last 5 or 6 years, the Board has been pretty widely open to 
counteractivity of an employer. What, in a generalized way, does the 
Board now interpret as violation of union activ ity of John Doe, an 
employer of 250 people? What do you prevent him doing? 

I know a lot of things you allow him to do. 

Mr. Lerpom. Generally speaking, anything that an employer does 
or says that constitutes a promise of a benefit or some detriment, de- 
pending on the position that the employee takes with respect to his 
union, we hold to be coercive and a violation of the act. 

Anything short of that we hold is free speech. That is a very 
general statement and we have all sorts of almost unimaginable situa- 
tions that we have to try to fit to that pattern. I could be more 
specific if we wanted to deal with situations. They get very difficult 
to decide. 

Mr. Krarns. You have to draw the line of demarcation ? 
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Mr. Leepom. Yes; and that is what it is. When the statement could 
be interpreted as a threat to take away something he has now as a union 
member, or promise of a benefit if he will cease ‘to be a union member, 
then we hold that that violates the free speech provision. 

Mr. Wier. The Wagner Act almost limited an employer’s activities 
to any interference with the right of the employees to have their union. 

Mr. Texter. Interference was an unfair labor practice. 

Mr. Wier. Any interference was an unfair labor practice. Now, 
they have allowed the employer to call his people together in his plant 
and carry on a tirade, and they have allowed him to use his supervisory 
employees to work on the eenplayes; and the only thing now that I feel 
has been sustained by the National Labor Relations Board has been 
when an employer threatens to fire. 

Now, they do not do that now. They simply say, “We are going to 
move.” At one time the National Labor Relations Board called that 
an interference, or an inference that you will lose your job. 

Mr. Teter. Doesn’t the Board do that today ? 

Mr. Leepom. Yes; we do. 

Mr. Tetier. I cannot imagine more persuasive threat of loss of 
employment than the threat to move. 

Mr. Wier. It is going on in every State of the Union today. 

Mr. Leepom. I mean to make a kind of a clear-cut case to try and 
meet the point you raise, if the management in campaigning against 
the union under the so-called right of free speech, should say, “If you 
vote for the union and bring the union in here, we are going to move 
down into Georgia and set up a plant,” we would hold that a violation. 

Mr. Wier. Do they have to say it to the union / 

Mr. Lerpom. No; they do not have to say it to the union if, from all 
of the circumstances, we conclude that the employees would draw the 
conclusion, that was the controlling factor. 

Mr. Wier. Have you made a decision of that kind in the last 3 or 4 
years ? 

_ Mr. Leepom. Yes; I think so. I think that we have and I do not 
just at the moment think of the case, but I think that we have cases 
I believe would fit that statement of mine. 

Mr. Kearns. At that point I made a little study of Pennsylvania 
and I find where industries that move out of Pennsylvania, it is not a 
ase of management and labor trouble. It is a case of getting away 
from the State taxes. 

Mr. Wier. That is in every State, and my State has the same 
trouble. 

Mr. Kearns. I do not think we can bring that picture into writing 
legislation. 

Mr. Wier. I think, Mr. Kearns, you have been here a long while 
now and you were here when this act was passed, and you certainly 
know that employers have been given a great deal more leeway in 
meeting the attempts of the union to organize in the plant when they 
do not want it. That is going on all over the South. 

Mr. Krarns. I will say this, too, that I do not think that the em- 
ployers have exercised 40 percent of the rights that they have under 
the Taft-Hartley Act. 

Mr. Teter. Once you have a unionized shop, and once you have an 
employer and a union engaged in collective bargaining, they have, in 
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the main, passed most of the stages which the Taft-Hartley Act is 
designed to regulate. 

It is in the organizing campaigns or in secondary-boycott situations, 
or outside unions, that the recourse to law is found much more neces- 
sary. But once you have a unionized place, you start out with a lot 
of arbitration, and then you even forsake that after a while when 
you get to live with one another. 

However, I agree, Mr. Kearns, that employers have not availed 
themselves of 40 percent, and I would go even higher than that, of 
their rights under the Taft-Hartley law, and it is to the credit of our 
system of union-management relations. 

I am often quite distressed, and Mr. Holland mentioned it a mo- 
ment ago, by some of these industry periodicals which, in an effort to 
show that the dues to the industry organization ought to be paid, and 
they get a service, tell the employers, “This is what you now can do,” 
in blazing headlines. 

Well, of course, much of that.is highly accurate and the employers 
would be advised to consult their Jawyers before they do it, and I 
think it creates a great deal of distortion in union-management 
relations. 

Mr. Kearns. At that point, the head of a company which employs 
4,000 men asked me, “Under the Taft-Hartley law, could I have a mike 
up in my office and talk to the men in the plant, say, once a week?” 
I said, “Yes, you can,” but I said, “I know a better system if I were 
you. Inste: ad of going up to your office i in the morning, why don’t you 
go through the plant door and stop in and say hello to the fellows on 
your way up to the office ?” 

That is my approach to it rather than using the microphone so the 
fellows down in the plant get to know the Doss and also, he could 
meet, his stewards, and his bargaining agents, and in that way you 
get an integrated relationship that you would never get through this 
cold microphone sitting up in the office, although he has that priv- 
ilege under the Taft- Hartley Act. 

Mr. Perkins. Mr. Leedom, further cone erning section 606, sub- 
section (c) of section LX of the National Labor Relations Act, as 
amended, on page 44, by Senator Mundt and Senator Eastland, in- 
asmuch as the way this section is written by the Senate covering all 
employers and partnerships and in all probability would cover even all 
farm cooperatives throughout the country and many other coopera- 
tives, you would recommend, would you or not, to this committee to 
eliminate the provision en toto? 

Mr. Leepom. That is correct. 

Mr. Perkins. Now, concerning organizational picketing an ad- 
ministration proposal, to what extent would you recommend to this 
committee that we legislate on that proposal ? 

Mr. Lerpom. In the first place, you know that is such a highly cen- 
troversial issue with which we are dealing every day in interpreting 
the present law, I hesitate to answer. 

I think it would be a little bit unwise for me to state the answer to 
this policy question. 

Furthermore, I really have not even undertaken to think through 
what legislation there should be to restrict organizational picketing, 
if any. 
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Mr. Perkins. The reason I asked you the question, there is no man 
in Government that has more experience with it than you do as the 
Chairman of the National Labor Relations Board, and you are in 
a much better position to give us some concrete information, more 
than the Secretary of Labor. That is the reason I asked you the 
question. 

Mr. Wier. I think Mr. Leedom is perfectly sound in limiting his 
answer to that question, on the basis of decisions that confront you 
from day today. 

Going into the record here, there would be employers who would 
say, “This is the position of the Chairman. 

Mr. Perkins. If we were going into specific questions, Mr. Wier, 
but we are not going into any spec ific cases. 

Mr. Leepom. Here, of course, is the danger: If I say that I think 
the law ought to be this way, and somewhat more restrictive, we will 
say, on organizational picketing, and then we come out with a decision 
the week after next, which seems to tighten the thing a little, union 
leaders are very free to say, “Well, you see what that fellow thinks 
the law ought to be, and that is where we are going whether they 
change it or not, because that is the way he feels it ought to be,” which 
is a kind of a bad situation to get us in. 

We are subject now to charges of bias from both sides, and, even 
so, I do not like to neglect any responsibility I have to give the advan- 
tage of our experience. But you know I really haven't, and, in the 
first place, I have not had time to sit down and cope with this as an 
overall problem and try to put together the problems that have come 
to us and come up with a good solution. 

It is a very difficult area. We deal with the problem: Is this par- 
ticular bit of picketing recognized picketing or is it organizational 
picketing ? 

Now, it is a mighty fine line that you draw when those two come 
up, because organizational picketing has its ultimate objective as 
recognition ; so if you take the long view, all organizational picketing 
is recognition picketing, in the sense they hope that, eventually, they 
will get the company to recognize them; so it is very hard to say. 

It seems to me that if there should be some restriction—and I think 
there should be, either by our interpretation of the present law or 
new legislation—there should be some more restriction than there is; 
maybe it should be along the lines of the administration proposal 
that if there is any picketing within a certain stated period after that 
particular union has been determined to be a minority group instead 
of a majority union, maybe, under those circumstances, there should 
be no picketing. 

I think the proposal or the suggestion that Congressman Teller 
made—that if itis clear in the record that some employer has financed 
a picketing job on a competitor—it looks to me like it would be rea- 
sonable to outlaw that sort of thing. 

Actually, in my rather brief experience, I cannot recall of any such 
case coming before us, but I presume out in the industrial world that 
happens, and it does not seem right to me that that should h: appen. 

But I am sorry, Mr. Chairman, that I cannot give you a specific 
answer, because I never really thought it through. 

Mr. Trxaer. I wonder if I might ‘embark upon a line of questioning 
for a moment having to do with the outlawing of racketeer picketing 
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contained in section 603, on the bottom of page 41. That is, (a), sec- 
tion 98 of the National Labor Relations Act, as amended, is amended 
by striking out the word “and” at the end of paragraph (5), striking 
out the period at the end of paragraph (6), and inserting in lieu 
thereof a semicolon and the word “and” and adding a new para- 
graph, as follows—here is the proper description of so-c¢ called racketeer 
picketing: 

(7) To carry on picketing on or about the premises of any employer for the 
purpose of, or as part of any conspiracy or in furtherance of any plan or pur- 
pose for, the personal profit or enrichment of any individual by taking or obtain- 
ing any money or other thing of value from such employer against his will or 
with his consent. 

Now, what concerns me—and it concer about this 
provision, under the Garner case is this: By adopting this unfair labor 
practice provision, an employer engaged in business affecting com- 
merce could not go into a State court, if we were to pass this bill, and 
secure an injunction against this kind ‘of racketeer picketing because of 
the doctrine of preemption, which the Garner case sets forth. 

Isn’t that true? Wouldn’t that seem to be true? 

Mr. Lexrpom. I think that that is right. I think that that is a rea- 
sonable interpretation. 

Mr. Tetier. Then what we do by passing this bill against racketeer 
picketing, so called, is to weaken the ability to remedy -acketeer 
picketing, paradoxic: illy so; isn’t that so? 

Mr. Leepom. Yes; if we are right in the interpretation of this with 

respect to the Supreme Court case, that would be so. 

Mr. Treiter. Could we not go one step further, as a matter of fact, 
and question whether any State criminal laws dealing with racketeer 
picketing might not be superseded by this provision, making it an 
unfair labor practice and, possibly, giving justification to the view that 
this is an exclusive remedy, so ¢: alled ? 

Mr. Lerepom. I should think not. That is just my offhand view. 

Mr. Teter. I do not know but what I might very well agree with 
you there, but I do think that there is sufficient ground, having regard 
to the State-Federal jurisdiction mess that we are in in the field of 
union-management relations, to pause before we adopt a provision 
against racketeer picketing in the face of criminal laws in all States 
which would make such activity criminal and under which many 
union leaders have gone to jail in many States in the last several years. 
I think that we should pause before we weaken the fabric of protec- 
tion against racketeer picketing. 

Mr. Leepom. I should think so; yes. 

Mr. Ruoprs. I would like to direct a question to section 604 (a), 
on page 42. 

Mr. Grirrin, Would the gentleman yield for another question on 
this particular provision? I just wondered, in reading this over; this 
would seem to prevent picketing to obtain a wage increase, the way 
the language reads. 

Mr. Teter. I thoroughly agree with you. The language here is 
absolutely incomprehensible. I do not know what it means. 

Mr. Ruopes. The section I Soir red to is the one which would allow 
the building and construction trades a different status insofar as pre- 
hire contracts are concerned, It is my understanding that there has 
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been a fairly recent ruling of the General Counsel which seems to 
indicate that almost under no situations a prehire agreement is legal. 

I am wondering how you feel about the section here; whether you 
feel it is good legislation, or is there a scope here in which the building 
trades are being discriminated against at this time?’ If so, is it a 
matter which should be remedied, and I realize you probably have 
not had a chance to study the language of this act, but, if you have, 
do you feel this takes care of the situation ? 

Mr. Leepom. I think that the situation concerning the building 
trades is entitled to some clarification by legislation. I hesitate to 
say that this is a good solution to the problem. Iam not prepared to 
say, however, that it is entirely unworkable. 

It seems to me that to pick the building-trades industry out when 
there are at least a couple of others that are confronted with about 
the same situation they are, that is the maritime and the entertainment 
field—to pick out the building trades and put this in raises, perhaps, 
serious policy questions. 

I am not sure it raises any legal questions. It might be; it might. 
I would hesitate to condemn this, because I think that the thing needs 
clarification. 

Mr. Ruopes. Can you see any reason, even if we allow an employer 
to enter into a prehire agreement with the union, as to a particular 
job, why, within 7 days, the employee would have to belong to a union 
whereas, under the general law, it is 30 days? 

Mr. Leepom. I presume the reason that that was shortened was 
because of the fact that the building trades move in on a job and com- 
plete the period of employment in a much shorter period of time than 
the other types of employment. 

That is not necessarily justification, but I suppose that is the think- 
ing back of it. 

Mr. Teer. If he has to be a union member as a condition of hiring, 
what necessity is there to shorten the period ¢ 

Mr. Leepvom. He does not under the language have to be a union 
member as a condition of hiring. 

Mr. Teter. But they can require it under contract under this bill, 
‘an they not ? 

Mr. Leepom. Before they hire anybody they can sign a contract and 
then the union, under this bill, could have a hiring h: all and asa prac- 
tical matter, might not refer anybody except its adherents, and its 
members, although that is not made legal under the literal language 
of the bill. 

I think the law contemplates, as drafted here, that they would set 
up a legal hiring hall and not a closed-shop arrangement and then 
require everybody who gets hired within 7 days to join the union. 

Mr. Ruopes. You would have a hiring hall, but it would have to be 
a nondiscriminatory hiring hall, but the provision here is th at within 
7 days the employee would have to join the union; whereas, it is 30 
days for everybody else. 

I can see the reason for the prehire contract and the employer may 
desire to make a contract with the union. I do not think that there 
should be any coercion allowed, and I do not think that the bill 
allows it any more than the present act would do. 

I really do not see why it is necessary for the employee to join the 
inion within 7 days, instead of within 30 days. To me that is the 
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frosting on the cake. If they want their prehire contract, if that 
is the desire of Congress, that is fine. I see no reason to ge any 
further. 

Mr. Tretier. Have you come across any nondiscriminatory hiring 
halls ? 

Mr. Lerpom. Yes; we have. 

Mr. Teter. How do they nondiscriminate ? 

Mr. Lerepom. We have had cases where there are hiring halls, where 
discrimination does not appear in the record, and we then give every- 
body the benefit of the doubt and say they are operating lawfully. 

I guess as a practical matter, the tendency for hiring halls to be 
somewhat discriminatory is there. 

Mr. Wier. In answer to Congressman Rhodes, I would think that 
the thought that prevails when they put this 7 or 30 days in there 
before joining the unions, is primari is to provide opportunity for the 
nonunion man to get a job before he is prevailed upon to join the 
union. 

In other words, there is not any assurance that he will get a job by 
paying his dues ‘and joining the union, but if the man finds a job 
through a union hall, then he will go to work before he pays his dues. 
That is always a charge around, that, “I paid my initiation fees into 
the union and did not get a job.” 

Mr. Ruopes. Also, it is not the general thing in the building trades 
for a man to be paid by the week ? 

Mr. Wier. At the end of the week, per hour; yes. 

Mr. Leepom. Yes. 

Mr. Kearns. Mr. Wier is an authority on this, but I understand 
now if I was going to build a warehouse down here, or a home, and 
I hired a contractor to build that, none of the trades that are in- 
volved in building that construction have any bargaining agent on 
the job. Is that correct ? 

Mr. Wier. Oh, no. That would not be correct. 

Mr. Lerpom. Are you inquiring now about the practice here in this 
area, as to this? 

Mr. Kearns. I know it is that way in Pennsylvania, that is what 
they complained to me about, like the carpenters and the plumbers 
and the electricians, and he has no barg gaining agent on the job where 
construction is underway. 

Mr. Wier. Then in your highly organized areas, you have your 
stewards, that check the job and call the office regarding it. 

Mr. Kearns. In a small bungalow, you would not have it. 

Mr. Perkins. Go ahead and make your observation in this area, 
Mr. Leedom. 

Mr. Leepom. I did not understand the question, but in this area, as 
I understand it, home building is not generally unionized, whereas 
commercial building is, in this area. 

Mr. Wier. In my area it is completely organized, and they do have 
what you probably have found to be a contract with that stipulation 
in it; it is a closed shop contract. 

Mr. Ruopes. Actually, the usual situation, as I understand it, in 
my area, is that if the contractor wants carpenters, he calls the Car- 
penters Union, and there is no prehire contractor or anything like 
that, but if the contractor pays union wages, and corresponds in other 
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ways to the working conditions set up by the union, they send the 
men: Otherwise, they do not. 

Mr. Wier. They must have an understanding with them. 

Mr. Ruoves. They have a master contract. 

Mr. Wier. It is not unusual in the building trades for an em- 
ployer to find a little shortage of men and hire his own. The one 
union in the building trades council that gives you probably the most 
trouble, isthe laborers. That is construction laborers. 

Mr. Ruopes. The reason I am concerned with this, Mr. Wier, is 
that the people from Arizona tell me that under a fairly recent ruling 
of the General Counsel, the arrangement I described, which is cov- 
ered by a master contract between the AGC and the building trades, 
may be illegal. Under this agreement, we have had nothing but labor 
peace out there for 10 years. 

Mr. Wier. I think that is exactly what Mr. Leedom and his Board 
have done recently, was to give the building trades council an oppor- 
tunity to adjust themselves to the law, is that right ? 

Mr. Lerepom. That is right. 

Mr. Wier. It is not too difficult ? 

Mr. Leepom. That is right. We declared a moratorium, so to 
speak, on the application of a certain remedy, where we found a closed- 
hin condition. We have had, I think, wonderful cooperation from 
the building trades department, and also the contractors, in an effort 
to meet a situation as best they can. 

It is difficult for them to adequately meet the situation because of 
the peculiarities of the building trades industry. That is, the con 
tractor moves into another area without any help and he has to get 
the help and he goes to the unions to get it. 

It is very difficult to avoid under that kind of a situation, practically 
a closed-shop situation. 

Mr. Wier. And added to that, of course, the thing that disturbs 
a lot of them is the relationship between the GE and the Building 
Trades Council which is very healthy today. In my city over half 
of the 27 building trades locals now have 2- or 3-year contracts and 
in that contract is this stipulation, and how are we going to get it out 
and be safe ? 

Mr. Ruopes. They had a year contract in Arizona which is about 
to expire. 

Mr. Wier. Then that contract could be taken care of, but there will 
be difficulties and there will be employers that might move in on it, 
and you will find some contractors that will move in on this decision 
that you have made there and protest. They want an open shop. 

Mr. Ruopes. What is the means that is recommended for handling 
this situation which you now believe to be illegal under the law as it 
now is written ? 

Mr. Lerepom. We have never held that a hiring hall as such is 
illegal, even an exclusive hiring hall. It is not illegal, if certain re- 
quirements are met. We have issued a recent decision in which we 
have tried to spell out the conditions that should appear in the con- 
tract and still preserve the hiring hall. It is difficult to cover in one 
decision, all of the things that people are going to think about after 
they read it, and so not everybody by a long way is completely happy 
with this decision that we have made, but our aim is to deal with the 
situation just as fairly and as adequately and fully as we can as the 
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cases come to us. To deal with the realities of the situation, that is 
what we are trying to do. 

Mr. Wier. Our international met that situation some time ago, and 
we met a situation and we operate pretty tightly. 

Mr. Kearns. Are we not moving more and more each year toward 
the hiring-hall system in all trades { 

Mr. Tetirr. You mean in the building trades ? 

Mr. Kearns. All over. 

Mr. Wier. Even the steelworkers have their hiring halls. 

Mr. Kearns. In my town, with the Sharon Steel, the personnel man 
calls up the head of the steelworkers union and says, “We need this 
man or that man,” and the company hires them, but the company gets 
them from this so-called hiring hall. 

Mr. TretLer. Would not that tendency be more greatly followed 
in connection with skilled employees ? 

Mr. Kearns. What is the answer to it? It is the line of least 
resistance, and it makes it easier for the employer and he has acqui- 
esced to that type of a thing, that is the way I see it. 

I remember when John Kennedy was here and we were investigat- 
ing the longshoremen, we thought Bridges was wrong, and yet we 
found out in the East here they were using the hiring hall practice 
and management wanted it. You pick up a phone and you say you 
need 10 men or 12 men, and that is the way it is done. 

Mr. Wier. I do not know what other solution there is toit. That 
is partic aa with the building trades and the maritime, all of your 
specialized men of the last 15 years have become members of the union 
and any employer that. is in business wants the best he can get for his 
money and where does he get them ? 

If I was to move into any one of these communities here I would 
want to know what sort of labor is available, I would like to know 
whether I can get the mechanics I need. All you have to do is call 
the office up. 

As I said the other day when you were here, they are not hiring 
halls, but the telephone is the hiring hall. 

Mr. Teitrr. I have no furthere | questions, Mr, Chairman. 

Mr. Battey. Do you have any cases coming before your Board, Mr. 
Leedom, where there might be a suspicion ‘of collusion between the 
employer 

Mr. Perkins. Just a moment, I wanted to ask Mr. Griffin. 

Mr. Grirrin. I will yield to Mr. nelley. 

Mr. Battery. Do you have any cases where the employer and the 
union—I am thinking now of a ons construction job in my district— 
I have been getting some complaints where they have qualified and 

taken into the union possibly double the number of carpenters that 
they would need on this particular job, 

The gga is that they pay their membership into the union 
and they get a job from the company and work a few days, about 
enough to earn enough money to pay their union membership, and 
then they are laid off and additional men are hired. 

They claim there are more than twice as many carpenters holding 
membership in the union as there are jobs there at that particular 
place. Iam wondering if you have any instances of that kind or any 
complaints. 
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Mr. Leevom. No, sir. I have heard of that kind of a situation pre- 
vailing in some areas of the country. We never have had a ease that 
presented that problem to us. 

Mr. Wier. We had a very bad case down in Georgia last year or 
about 4 years ago, where the union was turning them over in about 
7 to 10 days. 

Mr. Leepom. I have read of that in the newspapers. 

Mr. Wier. That would probably come under the racketeering 
charge. 

Mr. Leepom. I do not know how that kind of a situation, which is 
more or less an internal union affair, would get to us, except if it 
happened that people were hired for the sake of collecting dues and 
then the union might prevail upon the employer to dismiss them so 
they could take on a new crew. 

Mr. Barter. Could that be possible without some collusion between 
the employer and the union ? 

Mr. Leepom. There would have to be collusion and it would be if we 
found that kind of a situation ; it would be an unlawful discharge of the 
employee, if we could prove it. 

Mr. Wier. It would not be a collusion between the union and the 
employer, but if there was such an arrangement it would be between 
the superintendent and the union. 

Mr. Lerpom. We regard the superintendent as the agent of the em- 
ployer, of course. 

Mr. Wier. Wherever that has been discovered, it has been the super- 
intendent who was in collusion. 

Mr. Leepom. That is about the level it would be found at, I presume. 

Mr. Grirrin. Judge Leedom, I was just noticing in section 601 of 
this new Senate bill there are amendments to the definition of the 
term “supervisor,” and I just wondered if you might enlighten me as to 
what this does in relation to the definition as it is now interpreted by 
the Board. 

Mr. Lerepom. The significant change, as I see it—and it pretty nearly 
has to be this—the addition of the words “whose principal function 
is responsibility to direct,” and the last line on the page covers that. 
That 1s not in the act now. 

Now, if we find a man who does a little bit of directing of other 
employees, but it is a small part of his business, he would not be a 
supervisor. We have the burden of deciding more than half of his 
functions. 

Mr. TeLter. You now would be authorized, if not perhaps required, 
to hold that he comes within the bargaining unit under this. 

Mr. Lerpom. That is probably so; yes. There might be a working 
foreman that we would have to look at pretty « carefully and decide 
whether more of his time is taken care of in directing. 

Mr. Teter. The smaller businessman would feel the impact of this 
much more than the large business. 

Mr. Leepom. I presume that is right. 

Mr. Grirrin. Do you have any comment to make as to whether this 
is a desirable thing? 

Mr. Lerpom. I think this is an improvement over what we have had. 
This has been a troublesome section. This could probably be improved 
upon, but I could not make any suggestion at the moment. 
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Mr. Perkins. That is section 601 on page 40, where it says the prin- 
cipal function, and that has been added for the first time and it is 
not in the original act. 

Mr. Grirrin. Does this not, however, cover this problem: I assume 
this has been pretty well resolved in a long line of decisions by the 
Board and it does open the whole subject up again, does it not? 

Mr. Leepom. It does, but it won’t hurt us any. We have laid down 
a pattern under the present law, which is the best we can do and it is 
so vague that every case that comes up, we have a great problem de- 
ciding it. 

This does set a new test, but I think it would be helpful because the 
old cases are not much help, and we have to take them on a case-to- 
case basis. 

Mr. Ruopes. Are you saying in effect that you are already applying 
the test of principal function when you are confronted with a 5 ee 
as to whether a man should be in a bargaining unit? 

Mr. Lerpom. No, we have not been looking toward that. 

Mr. Ruopes. So you would have a osslibility that cases which had 
previously been decided excluding certain employees from the bargain- 
ing unit might be reopened and you might, under this, have to make a 
different decision ? 

Mr. Lerepom. Yes, we would, I think. Under this language we 
would render different decisions, when we get to interpreting this, than 
we have in the past. 

Mr. Ruopes. Do you have any idea how many employees might be 
affected or to what impact this might cause on the number of cases 
that you would have for the work of the Board ? 

Mr. Leepom. This would neither increase nor decrease our effort. 
I would say that the little better guidance in the statute as it is drafted 
in this amendment would maybe require a little less time on each case 
and, of course, the cases will continue to flow to us. 

This should help, I should think. This would also help people in 
the industry, to make a little better decision than they have been 
making and maybe conceivably further cases would come to us. 

You still have a problem of what is the principal function of this 
fellow. That decision would come to us. 

Mr. Wrer. Isn’t it the degree of his authority in management? 
Isn’t that what determines? 

Many firms will promote an individual to a title but his job remains 
the same and when the time comes to evaluate the man, they try to 
keep him out of the bargaining unit by this title. The question is 
whether he changes his position. 

Mr. Leepom. We look to the function and the authority of the man, 
rather than his title and one of the stock phrases is that “he is respon- 
sibly engaged.” 

Mr. Batzey. In the illustration, it is the resident manager who does 
the hiring and the firing. He istheir resident manager. 

Mr. Leepom. He would be clearly in the management side, not a 
part of any unit. 

Mr. Perxins. The gentleman from Michigan has the floor. 

Mr. Wier. I just wanted to ask a question. I mentioned to Mr. 
Bailey what I thought maybe was a problem in this construction job 
where there seems to be a large turnover. It may be true in this com- 
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munity that Mr. Bailey refers to, that the carpenters union over the 
years has taken in, let us say, 400 carpenters, and I have heard Mr, 
Bailey repeatedly talk about the unemployment down in his district, 
and the lack of jobs. 

So the carpenters union probably are burdened with probably 10 
times more carpenters than the community can use. There are a lot 
of unions, and this is a possibility, in the building trades that believe 
that every dues-paying member ought to have an opportunity to have 
some work. 

So, this contractor comes in here with this job that employs 200 
men and there are still 200 unemployed in that local and many unions 
rotate jobs. They will put on 50 men this week and give them a week’s 
work and they pick up 50 more next week. 

Unless there is some further charge than that, I can see the sig- 
nificance of that turnover. If you did not do that, then you have 
200 men who are wondering why they are paying dues. They would 
have no income at all. Some unions have tried to divide up the work. 

Mr. Leepom. There would be nothing wrong with that. 

Mr. Wier. It isa rotation system and take the first 50 and give them 
1 week or 2 weeks. 

Mr. Tetier. I would like to see a nondiscriminatory hiring hall 
stand up to that proposition. 

Mr. Wier. The maritime industry divides up their work. They go 
right down to the bottom. 

Mr. Teter. Do you think the dues-paying members of the union 
would appreciate that nonunion members have to be sent along with 
those who pay dues? 

Mr.Wier. What is that? 

Mr. Tretier. That the dues-paying people who are out of work will 
appreciate the social importance of the unions’ nondiscriminatory 
policy in sending nonunion people there while the dues-paying people 
do not go. 

Mr. Wier. I imagine the union there has a closed shop and he may 
be a Washington contrac tor, and I donot know. 

Mr. Texuer, Lam following out your thought, Mr, Wier 

Mr. Leevom. I understand Mr. Wier’s question to be predicated 
upon the proposition that you have 200 dues-paying members and you 
rotate 50 at a time on the job, so that you would not have the business 
of a hiring hall referring nonunion members and collecting the dues. 

If you had that kind of a situation, you would have more nearly 
what Mr. Bailey may have had in mind, a kind of a racketeering prop- 
osition. One way or another that ought to be unlawful, and [ think 
it would be one way or another. 

Mr. Grirrin. I had one other question. I believe as the bill came 
originally out of the Senate committee, it had a provision in there to 
reinstate the prehearing election procedure somewhat similar to what 
was in effect prior to the Taft-Hartley Act and I believe in the Senate 
that provision was deleted. 

Do you have any comment to make on the desirability of that pro- 
vision ? 

Mr. Leepvom. That is a very highly charged political issue as you 
know, and I would like to stay out of that political scrap if I can. 

Mr. Guirrin. I donot want to force you in. 
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Mr. Leepom. I will tell you what I think I should tell you, or our 
record of it. 

At one time, under the Wagner Act there was a period when the 
Board conducted elections without first having a hearing. Then, if 
there were issues that needed to be determined and the parties still 
thought so after the election was over, they held the hearing. 

That experience would indicate that holding the election first elimi- 
nates a lot of hearings and speeds up our processes. 

Now, the argument against that was presented on the Senate floor 
by Mr. "Goldwater pretty effectively, the opposite of that picture and 
I think this element is in it and it might work both ways. 

That is the objection to it that if a company should file a petition 
with the Board saying, “I don’t know what union represents my em- 
ployees, and I want an election to find out,” if you can go in and hold 
an election immediately without holding a hearing first, there is no 
time for the union to campaign in its own behalf and build up a chance 
to win the election. 

The reverse would be true and probably more times this would be 
applicable, that a petitioner comes in to seek to represent the em- 
ployees, and if you go to an immediate election the union would not 
have time to campaign. I think that is in this argument and it does 
not come out in the open but that is in the argument. 

Mr. Grirrin. And you have the problem of raiding unions, filing 
a petition, and perhaps taking an advantage at a timely point. 

Mr. Leevom. That is right. That is a possibility, I think. You 
take an appropriate time for an outside union to file a petition. 

If you could go to an election without a hearing it would shorten 
the time for campaigning. 

Mr. Grirrin. You might pick a very appropriate time when this 
union is particularly vulnerable or something and those things are 
involved. 

Mr. Lerpom. Yes, sir. 

Mr. Tetter. Summarizing your testimony here this morning, Judge 
Leedom, we find that so far as the Ota of S. 3974 that have 
direct impact upon the jurisdiction of the National Labor Relations 
Board, its provisions having to do with the no man’s land, we agree 
are bad. The requirement of the non-Communist affidavit we agree 
is unnecessary, undesirable, and a bad reqiurement, and that, insofar 
as it deal with so-called racketeer picketing and making it an unfair 
labor practice, under the Garner case its effect would be to weaken 
rather a to strengthen, and very paradoxically so, the legal weap- 
ons now available against racketeering in picketing. 

On bal: ance, it would seem that there are more provisions in 8, 3974, 
insofar as it deals with the National Labor Relations Board jurisdic- 
tion, that are bad than good. Would you not say that is so? 

Mr. —_ EDOM. Yes, that is so. 

Mr. Grirrin. We appreciate his frankness and the way he has tried 
to answer these questions, and certainly, if anybody tries to put him 
on the spot because he has given us this help, it would certainly be 
too bad. 

Mr. Tetier. I want to reinforce what Mr. Griffin has said. I come 
from a State where, as a member of the State legislature, I was also 
a member of the New York joint legislative committee on union- 
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management relations, where we operated in an atmosphere of unan- 
imity, and where we drafted legislation in that atmosphere, calling 
to our aid responsible officials comparable to yours on a State level. 

I know from my experience with the members of this committee 
that we take your helpful testimony in that spirit, and in no other 
spirit. 

Mr. Lervom. Thank you very much. 

Mr. Perxtns. I wish to concur in that statement, likewise, Mr. 
Chairman. Are there any further questions? 

We are thankful for your coming here, and giving us this assist- 
ance, Mr. Leedom, and I think not only the members of the subcom- 
mittee, but the members of the full committee deeply appreciate the 
help that you are giving us. 

This committee will meet every day that we possibly can meet, the 
subcommittee, and we are running into conflicts with the full com- 
mittee here. 

Mr. Ruopes. We are all interested in that educational bill, as you 
know. I know that you are, too. I think for the present time we 
have to do just what you say, and meet on the days that we can meet. 

Mr. Perxrns. I have instructed the clerk to make the arrangements 
and to let us meet every day possible. 

The committee will be in recess. 

(Therenpon, at 12 o’clock noon, the committee recessed.) 
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TUESDAY, JULY 15, 1958 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE ON LaBor-MANAGEMENT RELATIONS, OF THE 
COMMITTEE ON EDUCATION AND LaABor, 
Washington, D.C. 


The committee met at 10 a. m., pursuant to adjournment, in room 
1310 of the New House Office Building, Hon. Carl D. Perkins (chair- 
man of the subcommittee) presiding. 

Members of the subcommittee present: Representatives Perkins, 
Holland, and Rhodes. 

Mr. Perkins. The subcommittee will be in order. 

We have with us this morning the head of the Mediation and Con- 
sta Service. We are glad to have you gentlemen with us, and 

I understand you do not have any prepared statement. The Taft- 
Hartley prov ided for the setting up of your independent agency and 
removing the Mediation and Conciliation Service from the Depart- 
ment of Labor. I imagine it was felt at that time that you should be 
free to render the most suitable service to both labor and management. 
I would just like to receive your views this morning on the Kennedy- 
Ives proposal and several phases of the legislation particularly in con- 
nection with vesting the Labor Department with subpena power. 

I might be altogether wrong in my thinking, but the Congress 
thought at the time your Department was created as an independent 
agency that you should be independent from the Labor Department 
and there should not be vested any coercive powers anywhere over 
your agency. It was to be an independent agency. 

Now, vesting the subpena power with the Labor Department as 
provided for in the Kennedy-Ives bill, bearing in mind that your 
agency was created to better serve both labor and management and 
being independent of the Labor Department, I would like to obtain 
your ‘thinking if you don’t mind. 

Would you first identify yourself and give us the benefit of your 
views, and any other views or suggestions that you have? We will 
be asking questions particularly on other phases of the Kennedy-Ives 
bill. 
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STATEMENTS OF JOSEPH F. FINNEGAN, DIRECTOR; ROBERT MOORE, 
DEPUTY DIRECTOR; GEORGE STRONG, GENERAL COUNSEL; AND 
L. E. EADY, DIRECTOR OF ADMINISTRATIVE MANAGEMENT OF 
THE FEDERAL MEDIATION AND CONCILIATION SERVICE 


LABOR-MANAGEMENT RELATIONS 


Mr. Finnecan. Chairman Perkins and members of the subcom- 
mittee, my name is Joseph F. Finnegan, and I am Director of the 
Federal Mediation and Conciliation Service. I was appointed by 
President Eisenhower on February 7, 1955. To my left is Deputy 
Director Robert H. Moore. Mr. Moore is a career man with the Serv- 
ice, and he has been with the Service over 16 years as a mediator, and 
later as regional director. 

Further to my left is Lawrence Eady, Director of Administrative 
Management of the Service. To my right is Col. George Strong, Gen- 
eral Counsel of the Service, and head of the Arbitration Division of 
the Service. 

Mr. Moore is a lawyer, and Mr. Strong, of course, is also. 

Prior to coming with the Federal Mediation and Conciliation Serv- 
ice, I had practiced law in and around New York City for around 25 
years, specializing in labor law and trial practice. I do not know 
whether I can be of much assistance to this committee with reference 
to the problems, the important problems, under its jurisdiction, but 
one thing I am sure of, I think this subcommittee can be of assistance 
to the Federal Mediation and Conciliation Service on a point with 
particular reference to the privilege of mediators not testifying in 
courts, arbitration proceedings, or before administrative bodies with 
respect to information which they learn in confidence in mediation 
proceedings. 

Now, that is the most important aspect of our work. I think per- 
haps it 

{r. Perkins. You feel that has hurt your functioning, being called 
upon to give testimony ¢ 

Mr. Finnegan. The very essence of mediations is that both parties, 
both management and labor should feel free to talk to us with the feel- 
ing that what they disclose to us in confidence will not later kick back 
at them in other proceedings. It may happen very often, Mr. Chair- 
man, that either side will want to try out, as it were, a particular 
proposal, which they wouldn’t care to throw on the table. They might 
say to the mediator, “Well, take a sounding on this, and see what their 
reaction is, and if you feel that it is a profitable avenue for ex- 
ploration, perhaps we can edge up that way.” 

On the other hand, if the proposal has no appeal, they will instruct 
the mediator that it be dropped. So the very essence of mediation, the 
real priceless tool of the mediator, is the confidence of the parties in his 
integrity, and also, quite apart from his integrity, confidence that the 
mediator will not be forced by any subpena proceedings to make 
what he has learned in confidence a matter of public record. Other- 
wise, our sources of information would dry up, and mediation would 
become a rather sterile process. 

Let me touch for a moment, Mr. Chairman, on the broad question 
that you raised at the outset as to the functioning of the Service. 

Mr. Ruopes. Before you leave that point, may I ask a question? 
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Would you feel that the privilege which you ask us to extend to mat- 
ters learned in confidence by mediators should continue for any length 
of time, or should it last only during the course of the mediation ? 

Mr. Finnecan. Oh, no, if it is privileged, the privilege should bea 
continuing one, just the same as the common law privilege, with which 
you are familiar, of clergymen, and physicians, and lawyers. Other- 
wise, if you had a statute of limitations as to the confidentiality of an 
item of information, it might come back years later to plague a parti- 
cular union or management in other proceedings or negotiations. It 
would have to be of a continuing nature. 

It might also in the case of an arbitration proceeding, if the cloak 
of confidentiality was removed, have an adverse effect. 

Mr. Ruopes. Would you think that this privilege would extend to 
criminal cases as well as civil cases? 

Mr. Finneoan. I don’t quite visualize what you have in mind. 

Mr. Ruopes. I am not sure what I have in mind could ever occur but 
the trend of thought was this: Perhaps something would be learned 
in the course of a negotiation by a mediator which might be important 
in the proof of a criminal charge which would occur later on. It is 
true, it might be hearsay, but it might also be admissible hearsay. If 
the privilege were not there, that might be used. I can’t think of a set 
of facts right offhand, and perhaps with that explanation you can; I 
am just probing the area to see how far you think that this privilege 
should go. 

Mr. Frnnecan. Well, let us approach it this way: Some of the 
States have already enacted statutory privileges for mediators. Now 
that statutory privilege has not been limited to civil as against crim- 
inal though you have an area of possible overlap. There might be a 

uestion of a wage-hour violation, highly controversial and to be 
litigated, and if there are any limitations upon the right of the parties 
to talk to the mediator with the expectation that their confidences 
would be respected I think it would vitiate the usefulness of mediation. 

I would be the same in the case of a clergyman. The disclosure 
might involve criminal charges, but still the cloak of protection is 
thrown around the clergyman, so that the person who perpetrated the 
crime still knows that he is not exposing himself when he talks to the 
clergyman. 

Mr. Ruopes. Have you ever drafted any language which would take 
care of this situation ? 

Mr. Frnnecan. Yes; we have prepared some language, and in this 
connection the representative of the Committee on Government Opera- 
tions, the general counsel for that committee, discussed this with our 
general counsel. They were sympathetic to the problem. The privi- 
lege isn’t requested for the purpose of withholding any information 
that should be properly available to a governmental body. 

It is not that but it is merely that we should not be placed in a posi- 
tion where we become controversial. Our agency is not a law-enforce- 
ment agency and it is not a regulatory agency. We take managements 
and unions as we find them, just as a doctor accepts his patients. We 
have no ax to grind, and it is not our concern whether the provisions 
they want to enact in a collective bargaining agreement are wise or 
unwise, provident or improvident. We take them as they are. 

We have been selected by the Congress, or designated by the Con- 
gress, as the sole Federal agency to which the parties can look for 
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assistance in voluntarily settling their labor disputes. All of the dis- 
putes involving a substantial effect on interstate commerce, tee 
those which are handled by the National Mediation Board, namely, 
railroad and airline industrial disputes, are handled by our agency. 

We discharge our responsibilities in the agency by making available 
to labor and management a staff of skilled and thoroughly experienced 
and trained mediators. They have to be ready at all times to plana 
pate in collective bargaining conferences at the scene of the dispute, 
whenever it becomes apparent that the parties are deadlocked. We 
can’t stockpile our work, and there is no way of telling what our work- 
load is going tobe. N umbers are largely meaningless. 

For example, last year, my deputy director “Bob Moore, together 
with a panel of two other mediators, was in one case for about 41%, 
months, the longshoreman strike that tied up the eastern seaboard. 
During that same case, other men working out of the New York office 
might settle 2 or 3 cases ina day. So that when you look at the num- 
ber of cases handled, the figures are pretty meaningless. You have to 
interpret caseload in terms of man-hours of mediator work. 

When we get into a situation, Mr. Chairman, we have no power to 
compel the people to come toa meeting called by us. 

It is true, sometimes there is the force of public opinion. When we 
send a telegram to a corporation and a union and release it to the 
press, and invite them to attend at a certain time and place, neither 
party is generally anxious to appear in the role of having ignored a 
Government agency’s request for a peace parley. But on the other 
hand, if they didn’t come, and we dragged them in against their will, 
there is nothing in the law that says we have any power to compel 
them to make up their minds. 

They have to make up their own minds. Otherwise, our whole phi- 
losophy of free voluntary collective bargaining would be jeopardized. 
For that reason we don’t have the subpen: L power, and we don’t want 
it. We have no connection with the Labor Department as such; 
though naturally when we have information on an important case, 
that ‘spills over into other departments, we would advise the Com- 
merce Department, or Labor Department, or the Defense Department, 
or NLRB. We work in very close cooperation with the Defense De- 
partment, particularly at the present time on all of the missile 
programs. 

While the present scene may appear rather quiet, as you will note 
from the tabulation of current strikes which we furnished to the com- 
mittee, we have right now about 178 strikes in progress affecting 
around 65,000 employ ees. Forty of those strikes have gone between 
month and 3 months. Twelve of them between 2 and 3 months, and 

15 have run over 3 months. Currently, for example, there are 45 
strikes in the construction trades involving around 22,000 employees. 

While this is a recession year, a quiet year on the labor front, never- 
theless the mediation workload is holding up very well, despite the 
absence of as many strikes as we have had in past years. It is rather 
quiet in terms of strikes, but it is not very quiet in terms of mediation 
workload. 

It is extremely important that we have this protection by way of 
privilege that I mentioned at the outset, because the effectiveness of 
the mediator depends upon his ability to get from the parties their true 
positions. They will never reveal their true position to the mediator 
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if they feel it is going to leak out, and by that same token, in some 
States, where you have dual mediation, sometimes triple mediation, 
with the city and the State joining with the Federal mediators, one 
might be acceptable and the other not. If someone is in the room who 
is not acceptable to either party, the chances of a frank disclosure are 
rather remote. 

I urge that the committee give serious consideration to our request 
for the privilege. 

During the past year we have encountered a great many situations. 
I would say a half a dozen at least where our mediators were either 
subpenaed before a court, or attempts made to take their depositions, 
or they were asked to testify in board or arbitration proceedings. 

We have a regulation against it which I have marked on the copy 
of the regulation which we have furnished to the members of the 
committee, but I think until we have a statutory privilege we will still 
be exposed. I think that is on the top of the middle page, Mr. 
Chairman. 

Mr. Ruopes. Could you submit the language that you mentioned 
for the record ? 

Mr. Finneean. I will be glad to have it prepared on a sheet, Con- 
gressman Rhodes, and furnished to the stenographer so that it will 
be made a part of the record. 

Mr. Perkins. Let it be made a part of the record at this point, and 
placed in the record. 

(The information is as follows :) 


FEDERAL MEDIATION AND CONCILIATION SERVICE 
WASHINGTON, D. C. 


It is suggested that there be included in the appropriate place in title II of the 
Labor Management Relations Act, 1947, the following language: 

“No official or employee of the Service shall be compelled to disclose any 
information relating to or acquired from employers, employees, or their repre- 
sentatives in the course of official mediation and conciliation activities under 
the provisions of this Act, nor shall any reports, minutes, written communications, 
or other documents or copies of documents of these officials and employees per- 
taining to such information be subject to subpena; and all reports, minutes, 
written communications, oral conversations, other documents, or copies of docu- 
ments of these officials and employees, and any other information obtained 
directly or indirectly in the performance of mediation or conciliation shall be 
deemed privileged matter and subject to the complete immunities thereby. The 
Director shall have authority from time to time to make, amend, and rescind 
in the manner prescribed in the Administrative Procedure Act, such rules and 
regulations as may be necessary to carry out the mediation provisions of this 
Act.” 

It is suggested that the foregoing language be added after section 202 of the 
act, as a separate paragraph (e). 

Mr. FinneGan. Our mediators, too, Mr. Chairman and members of 
the committee, are not permitted to arbitrate. The arbitration func- 
tion is carried out by the Service maintaining a roster of outside peop!e 
who are experienced and expert in the field of labor relations. When 
the parties to a dispute are unable to agree upon the disposition of a 
grievance, they can write in and ask for a panel of arbitrators. That 
will be furnished to them, and they make their selection. 

But their relationship with the Service ceases at that time. The 
meetings are arranged directly between the arbitrator and the parties 
and they pay him directly, and if they object to his award it is between 
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the arbitrator and the parties. They do function, however, under a 
set of policies and procedures which we have established, setting, for 
example, the time within which awards are to be filed, rules of conduct 
to which the arbitrator must conform and similar details, all of which 
are included in the regulation which has been furnished to you. 

However, in some of the State mediation agencies, the mediators are 
permitted in addition to carrying on the mediation functions—they 
are permitted to arbitrate cases. Where the States are contiguous, 
arbitration of cases outside of their own State sometimes leads to 
involvements later on when we have dual mediation. For example, 
one of the State mediators may have been an arbitrator in a dispute 
and later he may be mediating with the same party which has a bearing 
on the acceptability of the mediator. I don’t know whether I have 
made myself clear. 

The impact of the Ives-Kennedy bill on our Service has not been 
such as to be of any particular concern to our agency and for that 
reason I haven’t given it any great study or concern, since the Secre- 
tary of Labor has spoken for the administration. 

Mr. Perkins. We certainly don’t want you to get into the field 
unless you have some recommendations you feel justified in making 
which you think will contribute to better labor-management relations. 

Mr. Finnecan. Other than the suggestion which I made about the 
statutory privilege, I have nothing to add. 

Mr. Perkins. Now, assuming that we had a strike down in eastern 
Kentucky, and further assuming that both management and the rep- 
resentatives of labor requested your services, or it may be that either 
management or labor requested your service, just how would you 
proceed from that point ? 

Would you go to the field, or would you require the parties to come 
to Washington? I would appreciate you giving us your procedure. 

Mr. Finnrcan. We have approximately 200 mediators scattered at 
about 80 different strategic locations around the country. Suppose 
your representative of the United Mine Workers 

Mr. Prrxins. Further assume the parties couldn’t agree anywhere 
along the line. 

Mr. Frynecan. All right, your representative of the United Mine 
Workers would pick up the phone, and call our field office that is 
closest to him, or the regional office. The country is split up into seven 
regions. Kentucky would fall in region 4, with a regional office in 
Cleveland, Ohio. 

So it isn’t the union asking for a meeting, it is the mediator request - 
ing a meeting. He would hold it usually at a nearby location which 
he would select. The parties would come together, and he would 
probably in the first instance hold a separate conference with each 
one, to get their position, and ascertain what the points of difference 
were, and what the history of the negotiation up to date had been. 

Then, capen sng upon the temper of the parties, he might call a 
joint meeting, or try to work back and forth between the parties, 
shuttling back : ae forth in separate meetings. In the event that the 
difference still continued, he would file reports, progress reports, or 
status reports with his regional director, and if it still couldn’t be 
moved the regional director would consider assigning to him addi- 
tional assistants, either getting into the case personally, or assigning 
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a man who perhaps had a contact with either side, that might lend his 
counsel additional weight. 

In the last analysis, if they don’t agree, they can continue their 
strike. There is no way we can stop them. Also, if there is a ques- 
tion of representation involved, of course, as to whether or not the 
union really does represent them, or where some other union inter- 
venes, or the union has lost its majority, and a petition is filed with 
the NLRB, until the status of the bargaining agent has been deter- 
mined we do not mediate. 

But sometimes those cases wash out in talks with the company and 
the union, and there might be an agreement, for example, as to a 
determination that there is a majority even though it had been chal- 
lengedearlier. That, in essence, is your small case. 

In your bigger cases, like the longshoreman’s case, we would have a 
panel of perhaps 3 people assigned to the case, or we would have prob- 
ably 20 people assigned working in every port along the Atlantic sea- 
board feeding information from the various ports into the central 
panel in New York City. 

When Bob Moore, in New York, as chairman of the panel, was get- 
ting information up there from the union as to what was going on 
down in the gulf coast, we had a check. Very often our information 
was at variance with what was reported to us for propaganda pur- 
poses, and we were able to move more intelligently in the situation, 
with that additional data. It is the same thing on the west coast. 
Sometimes on the west coast we could learn what was happening down 
on the gulf, because we had a pretty complete network of information 
from our people who were tied together by telephone conferences and 
experienced in maritime matters. 

{r. Ruopes. Does the no-man’s-land situation bother your service 
at all? 

Mr. Frnnecan. To some extent, Congressman Rhodes, it does. The 
statute says that this agency intervenes in disputes having a substan- 
tial effect on interstate commerce. It doesn’t say what is substantial, 
of course. So far as we are concerned, it also says we shall not get 
into minor cases where there is a State mediation agency that can func- 
tion in the situation. It says we should cooperate with it, and that 
we do. 

By and large we get along with the State agencies very well. But 
there is a gray zone at times where some States, for example, have 
mediation agencies on paper but have never appropriated money for 
them. Other States have a mediation service consisting possibly of 
one man. He is given the responsibility for policing or mediating 
disputes affecting a large area. It is physically impossible for him 
to function effectively in all disputes. We might take a case in that 
type of a situation, where we would not take a similar case where the 
State had a well run, competent, and acceptable State agency. 

Sometimes the State agencies for various reasons are not accept- 
able; sometimes certain companies, certain unions for a variety of 
reasons, including political considerations, would prefer to deal with 
a Federal agency rather than a State agency where the turnover as 
to mediator personnel is pretty rapid or the turnover as to the head 
of the agency is pretty rapid. 
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I recall one instance, for example, where one of the heads of a State 
mediation agency came to us and said he was going to see that his 
men got a thorough course of training and he was going to send 
them to us and would like to have our men train them for about 2 
weeks. He asked, “How long do you train your people?” We said, 
“About 2 years before they are regarded as broken in.” 

He said, “I won’t be here then and neither will the mediator be 
here at the end of that time.” 

That is one of the factors which affects the feasibility of working 
with State agencies. Some of the State agencies are excellent. 
Others are difficult to cooperate with. 

Mr. Ruopes. You can in effect cede a case to a State agency, if you 
are asked to serve in a case and there is a State agency which in your 
opinion is competent? In that case, you can cede that case to them? 

Mr. Finneaan. If it is the type of case which we determine does 
not have a substantial effect on interstate commerce. On the other 
hand, many of the problems which affect Federal and State rela- 
tionship arise out of the feeling on the part of the State agencies—an 
uderstandable feeling—as to how they can justify their budget if 
they only get the insignificant cases. So they want to get in on the 
important cases, the ones that make the headlines. Sometimes that 
runs at right angles to effective mediation, and that is one of the 
areas of conflict. 

Mr. Ruopes. Before you can refuse to mediate, do you have to 
make a finding that the case does not substantially affect interstate 
commerce ? 

Mr. Firnnecan. Yes, and I would like to have Mr. Moore, who as a 
former regional director actually applied this, tell the committee 
just how we screen out cases and when we accept jurisdiction, and 
discuss the mechanics of it. 

Mr. Moore. Perhaps it might be helpful, since I was regional 
director in Chicago where we had a variety of conditions. We had 
an Illinois State service, and we had a Wisconsin service with a couple 
of mediators, and we had a Minnesota service with a larger staff, 
and then part of the area covered the Upper Peninsula of Michigan 
which had an adequate State service. 

Generally you look at about half a dozen factors rather quickly. 
You will take into consideration the number of employees involved, 
the type of industry, whether it is a service, manufacturing, whole- 
saling, or the type of involvement to determine the effect on interstate 
commerce, and you will take into consideration the interrelationship 
of that particular operation with other important interstate functions 
that it might affect. 

Tllustratively, if it was a direct supplier to the automobile com- 
panies, you have to consider that one supplier might at times affect the 
entire operation of a plant. You will consider the actual availability, 
and the physical ability of a particular mediator of the State to service 
that operation, as well as whether the parties will work with him. 

You simply make a balance of those things, and then as a practical 
matter, with all of the States, we have a very happy relationship to 
the extent that if there is a question say in my mind as regional direc- 
tor I may pick up the phone and call the State mediation service— 
they also get copies of these notices—and say, “What is your opinion 
on that case ?” 
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They may say, “Well, we would like to take care of that, and we 
can,” and i will say “Fine.” And they might say, “Well, we don’t 
have anybody immediately available; can you handle it?” 

Well, that is fine. With most of the States which have active medi- 
ation agencies, we have an interchange of daily information as to the 
notices received and what each agency does with them. As a prac- 
tical matter, over a period of time, to minimize this problem, many of 
these situations come up year after year, I would say well over half 
of the situations each year have been handled by the State or Federal 
services in the past, forming a criterion. At that point, we generally 
will eliminate perhaps 30 percent of all of the notices that come to 
us, by saying that they are outside Federal jurisdiction, and we turn 
them over to the State. 

Again, that will vary from State to State. If there is an effective 
mediation service, the screening rate as we call it will run much 
higher. If there is no mediation service, then, as Mr. Finnegan said, 
we will make our services available in less significant disputes. 

If there is still a question at that point, then we will assign the 
situation to the mediator for investigation. He will check all of the 
background facts, and all of the detail, and the operation of the com- 
pany, and report back to us, and at that point we will probably knock 
out another 3 to 5 percent, so that over the long haul, of all of the 
cases called to our attention, we will probably eliminate something 
over a third on the basis that they do not fall within Federal 
jurisdiction. 

Mr. Ruopes. Actually the criteria you use is twofold, one, where 
there is a substantial interest in commerce; and, secondly, whether or 
not another forum is readily available. 

Mr. Moorr. That is provided by law, Mr. Rhodes. The act pro- 
vides that we shall not proffer our services in cases having only a 
minor effect on interstate commerce, if a State service is available to 
the parties. 

Mr. Ruopes. That is what I wanted to get. You do have to make 
a finding that it would have no effect or only minor effect, before 
you can cede a case, or refuse to participate in a case, and thereby by 
default cede it to a State agency. 

Mr. Moore. That will vary again, as Mr. Finnegan mentioned, de- 
pending upon whether it is Texas or New York. In a highly in- 
dustrialized area like New York, you might treat a plant with 200 
employees as having a minimal effect on commerce. That same 
operation in a less highly industrialized area might have a very 
substantial effect on commerce as far as that particular area is con- 
cerned, so that it is a practical matter of attempting to do that. We 
try to give everybody in this field who needs help, help if we can, 
and permit the State agencies to work to the maximum extent that 
they can. 

Mr. Ruopes. Actually, as far as the no-man’s land situation is 
concerned, created many people believed by the fact that the Na- 
tional Labor Relations Board has by regulation not taken juris- 
diction of cases which would be to the extent of the area specified 
by Congress, you can actually operate in the whole area, even though 
they have limited their activities. 

Mr. Moore. Oh, yes. 
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Mr. Ruopes. There might be some handicap in your operation, in 
that no man’s land, and T can imagine, because of the fact that you 
might not have a clear-cut situation as far as the bargaining agent 
is concerned. 

Mr. Moore. There are a lot of problems. For instance, let us men- 
tion two particular problems on this jurisdiction. One is the tenden- 
cy toward more industry-type bargaining, and group bargaining. 
There you have a situation where any one particular plant might 
not have a substantial effect on interstate commerce, but with 15 re- 
lated plants bargaining at one time, the aggregate effect might 
change your feeling : about it entir ely. 

Again we get into situations more specifically on the interrelation- 
ship between the particular dispute in interstate commerce that is 
highlighted in the missile situation Mr. Finnegan mentioned. The 
Defense Department tells us that there are in excess of 5,000 separate 
companies working on important phases of the various missile pro- 
grams. 

Our experience has indicated that many of these are actually small 
operations involving 20 to 30 people where ordinarily you would 
say little or no interstate commerce was involved. Yet, if they are 
ysroducing an essential vital part of a missile, we feel that that af- 
ects the Federal Government and interstate commerce to the point 
that it justifies Federal participation. Again, we have problems 
where certain companies and certain unions which operate in many 
States in order to secure continuity of operation prefer a Federal 
service where they have the same policies and procedures and non- 
operating plans in all of their situations, rather than being con- 
fronted with different State operations in each one of their localities. 

There are a great many factors involved in the ultimate determina- 
tion. I think it speaks well for both our service and most of the 
State services when | can tell you that honestly the problems are 
minimal. We have 1 or 2 areas where there are conflicts and frictions 
at times, but generally ietik ing I can say that we have no problem 
inthat area. It is minimal. 

Mr. Finnecan. I might mention that the jurisdicti onal regulation 
which we issued was prepared after consultation with the State me- 
diation agencies. We got their suggestions and their criticisms and 
suggested amendments and incorporated most of them in our regula- 
tions, so there was a cooperative attempt to make sure that the “gray 
zone” was reduced to the smallest possible area. 

Mr. Perkins. Now, there are a couple of questions that I would 
like to ask you at this point, and I feel that you can be helpful to 
the committee. TI want to address this question to the Director of the 
Service, and all of you gentlemen there seated before us. Assuming 
that the NLRB amended its regulations and assumed jurisdiction in 
all of these cases in order to eliminate the so-called no man’s land 
problem, and assuming that Congress provided the funds and they 
assumed jurisdiction in all of these cases, is it your opinion from your 
experience that this would bring about better labor-management 
relations. 

Mr. Frxnecan. I don’t think it would affect, Mr. Perkins, the oper- 
ation of our Service. 

Mr. Perkins. I am not speaking of that. 
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Mr. Frynecan. I have read Judge Leedom’s testimony, and that of 
Mr. Fenton, and I think that I would rather leave that field to them. 

Mr. Perkins. Mr. Fenton stated in substance—that there was noth- 
ing about the no man’s land problem that money wouldn’t cure. In 
other words, if the Congress provided the fea they were willing 
to do the job. Now, if we provided the funds, would you agree with 
Mr. Fenton ? 

Mr. Frnneean. I would agree to this extent, Mr. Perkins, that it is 
a bad situation when either labor or management are left floating in 
space with no place to go. If money will be the cure, I think that 
they should have it. 

Mr. Perxins. Would you agree that would be the best way to handle 
it from the standpoint of the best possible labor-management rela- 
tions? 

Mr. F os GAN. Well, it seems to me that the question of jurisdiction 
should be clarified, but there is no point in clarifying it if the agency 
isn’t given the financial tools to operate once it has been clarified. ‘To 
that extent I would agree with your observation; yes. 

Mr. Perxrys. That would have a direct bearing, would it not, if it 
was clarified, in simplifying your problem to a certain extent, would 
it not ? 

Mr. Finnecan. Not very much, because we have no enforcement or 
regulatory problem, but merely one of supplying a service; actually 
this jurisdictional problem hasn’t bothered us a bit. We have com- 
plete flexibility as Mr. Moore pointed out. We take cases in some 
States that we wouldn’t take in other States. For example, if the 
plant was in the hills of Kentucky even, a small plant employing 25 
people, is very important to that community. I think that we should 
take it and resolve in favor of taking jurisdiction. There is no bar 
to our doing so. 

If you asked me to justify or apply the same yardstick to a case in 
New York, or New Jersey, I might say, “No, there is a State agency, 
let them take it,” but I can’t close our eyes to the effect it is going to 
have on that community down there in Kentucky. We would reach 
out and take it and everyone would be happy. 

Mr. Perkins. I take it from your testimony that you do not dis- 
agree with the statement that the Chairman of the National Labor 
Relations Board, Judge Leedom made, in connection with the so-called 
no man’s land problem, you do not care to make any recommendation 
on that particular phase of the labor-management hearings? 

Mr. Finnecan. That is correct. 

Mr. Perkins. Now, considering that all of the regulatory agencies or 
quasi-judicial agencies that have been invested with subpena powers 
in the past and further considering on all of these occasions the Con- 
gress has been very careful to see that rules and regulations were 
written so that that power would not be abused, and further consid- 
ering your purposes as an independent agency, do you feel it wise 
to vest the subpena power as S. 3749 provides in the Department 
of Labor ? 

I would like to get your views. I am just seeking information. We 
are trying to give this thing thought through and trying to get some 
data from experienced people in the field of labor-man: igement rela- 
tions. I feel that is what we need. 
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Mr. Frnnecan. I would certainly like to be helpful, Mr. Perkins, 
but as I mentioned at the outset we do not have any subpena power, 
and we don’t need it and we don’t want it. 

Mr. Prerxrns. I realize that, and I well realize why you were set up 
as an independent agency, so you would not be under the influence 
of the Labor Department when Taft-Hartley was written. That is the 
reason I am trying to get some information from someone, from an 
independent agency, experienced in this field. 

Mr. Finnecan. I must confess that since the Ives- Kennedy bill has 
so little impact upon our small operation that I have not studied it 

-arefully enough to give any opinion on that, and I think that the 
Secretary did testify, and he is a very articulate gentleman. 

Mr. Perkins. I am acquainted with the Secretary’s testimony, but I 
am just asking you your opinion from the standpoint of the best 
possible labor- ‘management relations. 

Mr. Finnecan. I think that is one of those things I would rather 
have Mr. Mitchell testify on. He can run the Labor Department, and 
what he needs I would like to have him speak for himself; as I re- 
marked earlier he is a very articulate gentleman. 

Mr. Perkins. I can appreciate your decision. I didn’t get the 
answer, but I can appreciate your position. 

Mr. Moore. To make it seem simplier, if I could express it this 
way, our function with the small staff we have keeps us humming 
to perform it, and it relates to the collective bargaining arena. That 
is where the labor and management sit down at the bargaining table 
with our help to battle out agreements. As Mr. Finnegan says 
frankly, these matters that are periphery, that have no impact upon 
our operation, and with the staff we have we cannot be fully enough 
informed on to give you an honest opinion. 

You see our whole Washington staff here before you. 

Mr. Perxrns. I think that I understand your position well, and the 
purpose of your independent agency, and the reasons why it was set 
up as an independent agency. It was to help out in that area of medi- 
ation and conciliation, and to try to get the dispute settled. For that 
reason you were put beyond the reach of the Labor Department so 
that there would not be any coercion from the Secretary of Labor on 
any occasion. 

Mr. Frinnecan. Yes, sir. 

Mr. Perkins. With that in mind, I am just asking you your opinion 
as to whether or not you feel it would best serve labor-management 
relations to vest the Labor Department with subpena power as pro- 
vided for in Kennedy-Ives bill. 

I don’t know the answer. I am just seeking information from peo- 
ple experienced in the field, and that is what I am trying to get. I 
think that I have made myself clear. 

Mr. Moore. Our real problem, and you mentioned the subpena power 
provided in the bill, and none of us so far as I know, has studied the 
portion of the act even relating to that. I know generally what you 
are referring to. But my point is that Mr. Strong is our General 
Counsel, he * no staff, he is the General Counsel and all of his staff 
together. 

Mr. Perrys. In other words, you don’t want to make any recom- 
mendations or make any suggestions? 
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Mr. Moore. I am saying that actually our operations are such that 
we have had really no occasion to give it any mature study or thought. 

Mr. Hoxuanp. Mr. Finnegan, how many States have a mediation 
board ? 

Mr. Finnecan. About 43 States, and 3 Territories, have some kind 
of facilities established by law or practice for mediating labor dis- 

utes. But I must frankly point out, Mr. Holland, you have to look 

hind those figures. How many State mediators have they appointed, 
how much money have they appropriated, and how well qualified 
are those people, and has this been a refuge for lameduck or a 
patronage deal and do they enjoy a measure of acceptability ? 

All of those things would have to be probed in order to find out the 
relative position of the States as compared with the Federal Service. 

We have about 200 mediators in the Service now. When I came in, 
in 1955, we had about 225, but through better deployment of our com- 
missioner’s strength, taking in younger men who could do more work 
as people have retired and resigned and died or quit or left the Service 
for various reasons, I feel we are getting out more work with fewer 

eople. 
. You do also run into preemption problems with respect to some of 
the States, too. 

Mr. Hotianp. I had one other point and that was in the States that 
have mediation service. What are the average number of employees? 
You are not brought in so much in the real big strikes, are you Q 

Mr. Finnecan. We were in the steel situation, you will recall a few 
years ago, and the Westinghouse with 55,000 people. It seemed as 
though I would never get them out of my office when they finally came 
to Washington. 

In some instances, there is a pattern of not using mediation, For 
example, in the rubber industry, where the negotiations were presently 
concluded we were on the edge, and we had a commissioner assigned to 
the situation, but the parties worked it out themselves, and that is fine. 
That is the way it ought to be. 

In the automobile situation also we have people assigned, a great 
many people assigned to the situation, and follow it closely from day 
to day, but as of right now cars are still being produced, and there are 
only intermittent stoppages, and the timing is such that mediation is 
not indicated. In fact, it would be contraindicated at the moment. 

Mr. Hottanp. I think you would be called in with the concerns that 
have 1,000 or 2,000 employees. 

Mr. Frynecan. You are quite right, Mr. Holland. I would say that 
the bulk of our work is with firms of 500 or less, because these big 
corporations, where you get a great deal of maturity and skill on both 
sides of the table in these big industries, they can very often work it out 
under their own steam. But it is trying to fight the cloth that comes 
out of that pattern to small operator who can’t gear his operations to 
that, and can’t accommodate his operations to the pattern which has 
been set by the big fellow. That is where mediation comes in. 

Mr. Houtanp. I think that that is where it is most useful, and where 
it is most needed of all. 

Mr. Frnnecan. Of course, you have a pretty good mediator up in 
Pittsburgh by the name of Lawrence, haven’t you ? 

Mr. Hotianp. I think he is very good. 
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Mr. Finnecan. Sodo I. 

Mr. Hoitianp. I was on the Pittsburgh Railway strike. The first 
one we had for 5 weeks and I wasa mediator on that. I know what the 
work is. 

I agree that what you do between union and management on medi- 
ation should be kept really a secret. It can upset the applecart for 
years to come. There are a lot of people, if they have confidence in 
you, they really open their hearts and tell you the whole story. It 
would be very bad if you couldn’t keep it confidential. 

Mr. Finnecan. You are quite right. You are spinning your wheels 
very often unless they do level with you, because then you don’t know 
when you have reached bottom, and are right in the quicksand. 

Mr. Horianv. We could have settled that first streetcar strike the 
first night they were going to go out, and it leveled off and then they 
had a conference and they said what they would do. Then it took us 
5 weeks to get them together. 

Mr, Ruopes. Mr. Finnegan, is there any other portion of the law 
which you feel could be amended to make your work more effective or 
easier or is there any other legislation which you desire to bring up 
before the committee ? 

Mr. Finnecan. That is about the only change that I have in mind 
of first urgency. On the question of a grievance dispute, the statute 
says that we shall normally not enter grievance disputes, but only 
those that are “exceptional” and only “as a matter of last resort.” 
Sometimes, of course, grievances can cause strikes, and very bitter 
strikes. I think that is something which the committee could well 
consider, whether or not they want to expand that, or to expand it to 
the extent of removing those two rather esoteric concepts, such as 
“exceptional” and “last resort.” It winds up to be a subjective thing. 

It is an evaluation made by the regional director, as to just how 
seriously ill the patient is. 

Mr. Perxrns. Now, you have made one recommendation concerning 
your own independent agency which I can assure you this subcom- 
mittee will consider in its deliberations. But on two other questions 
you are of the opinion it is outside of your scope to give us an opinion 
on this subpena power, and the so-called no-man’s- land provision. I 
take it that you have read the 43 pages contained in the Kennedy- 
Ives bill. 

I am just wondering if you care to offer any other suggestions that 
would assist us in writing a bill which you feel would bring about 
better labor-management relations. I take it that vou have ‘studied 
this bill very closely. 

Mr. Finnecan. I am afraid that that is an assumption that is not 
borne out by the facts, since it had so little impact upon my agency. I 
admit I have a passing acquaintance with it but not a detailed acquaint- 
ance, and certainly not detailed enough to make any recommenda- 
tions to the committee outside of the one that affects my own little 
agency. 

“Mr. Perxtns. What obstacles, if any, have you been confronted 
with insofar as your own independent agency is concerned in trying 
to settle these labor disputes from the standpoint of the Labor-Man- 
agements Relations Act as written by the Congress in 1947% Do you 
have e any recommendations that you feel would assist you other than 
the one you mentioned ? 
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Mr, Finnecan. No; I think we can function satisfactorily under 
the act as written, with the amendment that I have suggested, and 
also the considerations of possi clarifying and expanding this 
section of the act that deals with the policy of the agency as to 
handling of grievances. 

Mr. Prerxins. I don’t. want to go further into this, but I take it that 
you are very well satisfied with the Taft-Hartley Act as written, 
except the one amendment that you have recommended. Is that 
correct ? 

Mr. Finnecan. That is correct; again along with the suggestion 
that the committee give consideration to perhaps loosening up the 
restrictions as to the types of grievances that we can get into, as to 
perhaps not limiting us to “exceptional” and “last resort” cases, but 
to leave us some measure of latitude. It is actually not a terrible 
important aspect of the act, and we can live under the act as it is 
written. 

Mr. Perkins. You don’t consider that the area of collective bar- 
gaining under present labor-management laws are anywhere too 
narrow or that you have all of the room there that you need to bring 
about the best possible labor-management relations insofar as your 
Mediation and Conciliation Service is concerned. 

Mr. Finneean. In a recent regional directors’ conference held in 
Washington last week, or the week before, there was a great deal of 
discussion among the regional directors from all over the country as to 
the possibility of perhaps i imposing upon parties some obligation to 
meet if called; that is, if a meeting is called by the Federal Mediation 
Service. 

In other words, we rely somewhat upon the compulsive power of a 
publicly released letter or telegram summoning a meeting. It gen- 
erally works; but, if a party says “No; we won't come,” many of the 
regional directors raised a question as to whether that shouldn’t be 
held a refusal to b: argain on the part of that party. 

If it were in the act that it is an unfair labor practice or a refusal 
to bargain if a party refuses to attend such a meeting, that would give 
us a compulsive power. Just the existence of such a possibility would 
be better than a subpena, because then the parties would probably 
come in. 

I think to that extent it might be worth the committee’s exploration. 
Mr. Moore said he would like to add something. 

Mr. Moore. I would like to call your attention that on first glance 
you might feel that the present act has that compulsion in it because 
there i is a provision in the act that could be construed to mean bargain- 
ing in good faith shall include, among other things, attending meet- 
ings that we call. 

Mr. Perkins. You are talking about the Taft-Hartley Act? 

Mr. Moore. Yes, and I am not sure that the Congress didn’t intend 
to impose some specific obligation to meet when they passed the Taft- 
Hartley Act. The interpret ation apparently is that it creates a duty 
but certainly no penalty. It says meeting when we call such a meet- 
ing, but apparently that is just a lecture to the parties about what 
they should do, and the question raised is whether it should be made 
somewhat more mandatory; that they actually must meet when we 
call a meeting. 

Mr. Finnecan. Colonel Strong said he would like to comment. 
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Mr. Strone. Section 254 (a) (3) says that the parties shall partici- 
pate fully and promptly in such meetings as we may call. But so far 
that hasn’t been implemented; and if they don’t, or if either side 
refused, so far the NLRB has not held that would be a refusal to 
bargain i in good faith. We feel that, with the public interest involved 
and with this agency being charged with the responsibility by the 
Congress to promote the public interest, in a case where we really 
feel the parties should meet, there should be some sanction other than 
merely to say “you shall,” and then not being implemented. 

Mr. Perkins. Do you have that trouble from both employers and 
employees ? 

Mr. Strona. Oh, y 

Mr. Ruopes. ave That been cases where the Board has refused to 
hold such an instance as a failure to bargain in good faith? 

Mr. Strone. Yes, but not many of them. I know of about two such 
cases. 

Mr. Hotianp. With such an array of legal talent, doesn’t “shall” 
mean that it shall be compulsory ¢ 

Mr. Moore. I think the problem there is that the beginning of that 
section says “that bargaining in good faith shall include,” and names 
a number of factors, and I “think that the Board’s determination is 
pera on the basis that if some of the other factors that constitute 

argaining in good faith are present, the mere fact they refused to 
meet with us does not in itself eliminate the possibility that they are 
bargaining in good faith otherwise. It is a composite thing, and this 
is only one element. 

Mr. Finnecan. There is other language, that says the failure or 
refusal of either party to agree to any procedures suggested by the 
director shall not be deemed a violation of any duty or obligation 
imposed by this act. So it is pretty hard to reconcile that with the 
“shall” part of it that you referred to. 

Mr. Ruopes. What would the standing of either party be in going 
into a Federal court and asking a Federal judge by a mandatory 
injunction to compel the other party to attend a mediation meeting ? 

Mr. Finnecan. They might make it stick, but it has never come up. 

Mr. Moore. By the time you got such an order, it would be too late. 

Mr. Ruopes. Some of the courts operate very fast in the field of 
injunctions. 

Mr. Hotxianp. That is right. 

Mr. Ruopes. I would like to see that tried sometime. 

Mr. Srrone. A decision by the NLRB in an appropriate case, on 
a refusal to attend a meeting called by this agency, would be very 
helpful. We probabaly would never have to invoke it again, but 
in a case where the regional director felt that a meeting would serve 
a useful purpose, it w ould be very helpful in that kind ‘of a situation 
if we had a decision that a refusal of either party to meet in such 
a situation would be failure to bargain in good faith. 

Mr. Ruopes. Do you think that that would be enough of a sanction, 
if we made the law that it was a refusal to bargain ? 

Mr. Strona. Yes. 

Mr. Firnneean. I think it would. 

Mr. Perkins. Are there any other questions? 

Mr. Ruopes. I just have one other question. Do you have enough 
personnel, and do you have enough money to do your job? 


LABOR-MANAGEMENT RELATIONS 329 


Mr. Finnecan. Yes. 

Mr. Ruopes. This is unusual. 

Mr. Perkins. You started to give us this morning when you enu- 
merated the number of your employees, just how many employees do 
you have? Will you give us a little breakdown, as to the size of your 
agency ¢ 

Mr. Frynecan. I think Mr. Eady would have that. I think you 
have the detail on that. 

Mr. Eapy. As of June 30, there were 335 employees in the Service. 

Mr. Perxins. That is not the total number, is it ? 

Mr. Eavy. That is the total number. 

Mr. Perxins. Including stenographers and so on? 

Mr. Eapy. That is the total number. 

Mr. Perkins. All right. 

Mr. Eapy. Of that number, 53 are stationed in Washington, D. C., 
and 282 are stationed in the field. We have at the present time 80 
locations where these employees are stationed, and there are 7 regional 
offices, and there are 51 field offices, and there are 22 field stations. I 
can give you more detail if you would be interested. 

The number of regional directors, of course, is 7 and the number 
of mediators in the 4 grades applicable, grade 14 has 70, and grade 13 
has 112, and that is the professional or journeyman level, and grade 
12 has 16, and in grade 11 there is 1. Administrative and clerical 
employees in the field are 75. 

Mr. Hotitanp. How many average workers have you serviced in 1 
year ¢ 

Mr. Eapy. I beg your pardon? 

Mr. Hotxianp. Do you have any idea how many workers were con- 
cerned in the services you rendered in any 1 year? 

Mr. Eapy. How many workers involved in various disputes, you 
mean ? 

Mr. Hotianp. Yes. 

Mr. Eapy. That is in the annual report. I am sorry, I don’t have 
that figure, the compilation. 

Mr. Hotxanp. It would be interesting to have that. 

Mr. Eapy. I can supply that for the record. 

Mr. Hotianp. It would be interesting to see how many are con- 
cerned. My impression of the Mediation Service, to be frank with 
you, and I have had experience along that line, being with the steel 
workers all of my life, is the fact that this is a most important thing 
to labor of anything we have, including Mr. Mitchell’s Department. 
Mediation that is on the job, I think is most important in providing 
peace in labor-management relations. 

If we have political appointments like we do in some States it doesn’t 
work. I think it is one of the most important services that can con- 
tribute to peace between labor and management. 

Mr. Eapy. I do have a figure that will perhaps be helpful to you. 
This is the number of employees in bargaining units involved in 
mediation assignments in which the Service formally participated, 
where they conducted joint conferences. That total is 2,999,579. 

Mr. Ruopes. What was the period that that covers? 

Mr. Fapy. That is for the past fiscal year, June 30, 1957. 

Mr. Hotianp. What is that ? 

Mr. Eapy. Roughly 3 million people. 
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Mr. Hotxianp. And you have 200 actual mediators? 

Mr. Eapy. Yes. 

Mr. Perxrins. What is the turnover in your mediators? Do you 
have trouble getting them, and how are they selected ? 

Mr. Eapy. The Service has the authority to appoint mediators 
without regard to civil-service rules and regulations. We have there- 
fore established . 

Mr. Perxins. You mean the Director of the Service? 

Mr. Eapy. That is correct. That authority is vested in him by the 
Labor-Management Act of 1947. The Service has established quali- 
fication standards in which we require a minimum of 6 years’ expe- 
rience with some allowance to substitute education to qualify at grade 
11. One year of experience at grade 11 or its equivalent is necessary 
to qualify at grade 12. 

We make no appointments above the grade-12 level. During the 
1- or 2-year period, in which there is a demonstration of ability to 
perform the job, the man qualifies for consideration to promotion to 
the grade 13 or journeyman level. The turnover, of course, varies. 

Mr. Perxins. What salary is that, about $9,000 ? 

Mr. Eapy. The salary at grade 11 under the new rate is $7,000. 
Grade 12 under the new rate is $8,330, and grade 13 starts at $9,890. 

Mr. Finnecan. Practically all of them come in at grade 12, in the 
last class that came in there was only one grade 11, all the others were 
grade 12. 

Mr. Perkins. You can break them in at grade 12? 

Mr. Finneran. Yes, sir; and a year later they go, and it isn’t auto- 
matic, but after they have served 1 year, with satisfactory service, we 
generally move them to grade 13, which is your journeyman’s grade, 
and that is about $10,000. When I came into the Service, we had 
about 225, and since that time about 73 people have left due to attri- 
tion of one sort or another, and we have taken on about 48 people. 

Mr. Perkins. The turnover has not been too great ? 

Mr. Finnecan. It was fairly high for the first year or two, because 
many of the people who were then in the Service had been taken on 
during the war years, when they had to hire draft-proof people, and 
so they came up on top of that figure and we started losing them 
later. We are trying as they have retired to replace them with new 
younger people, and they have been able to handle the workload with- 
out too much effort. 

Mr. Moore. If I could interject, Mr. Holland, in following along 
the comment you made, the Bureau of the Budget and the Appropria- 
tions Committee have agreed to a program we instituted a couple of 
years ago for a very intensive in-service training program. Again, 
it was one of Mr. Finnegan’s innovations, and we think it has proven 
very effective. Both the Bureau of the Budget and the Appropria- 
tions Committee have accepted it without question. We are making 
every possible effort not only to get the best people we can, and even 
though we don’t change our formal standards, we are continually rais- 
ing the criteria by which we employ people, and then engaging in a 
very intensive in-service training to keep them right at the top of 
their ability at all times. Bt . ; 

We agree with you the ability of the individual mediator is what 
determines labor-management peace in the country. 

Mr. Hoxianp. It isa big factor. 
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Mr. Moore. It can’t be overemphasized in our opinion. It doesn’t 
do any good for us to be smart, if the man handling the case isn’t. 

Mr. Strona. I would like to point out that probably nowhere else 
in the world is there such reliance on mediation as there is in this 
country. Nearly every other country has industrial courts, or some 
form of compulsion, and foreigners coming to this country to study 
our system are amazed that a great industrial nation like this relies 
on this voluntary method of mediation and arbitration. They sa 
“Well, we couldn’t use it in our country, it is ideal, but we couldn't 
make it work in our country.” 

Mr. Houianp. I think one reason why I am as worried about 
getting too much law attached to mediation is that the less law we 
have attached to mediation the better. 

Mr. Perxins. I like the voluntary concept myself. 

Mr. Srrone. So do we. 

Mr. Hotianp. We have a labor-management committee in Pitts- 
burgh, under the chamber of commerce, and we took some pretty bad 
nuts and cracked them. I don’t think you could have done it by law, 
because both sides would dry up and not even talk to them. 

Mr. Frnnecan. There was an amusing sidelight on that during 
the longshore strike I referred to earlier. ‘The union took the position 
that the bargaining unit had to be the entire Atlantic coast. It also 
included the gulf ports. The shipping association took the position 
that the bargaining unit should be just the port of New York. Well, 
they went into court for an injunction. The Board agreed with the 
shipping association and an appeal was taken to the courts. Finally 
the court of appeals held that the shipping association was right, and 
that the port of New York should be the bargaining unit, but that 
decision came down about 6 months after the contract had been signed 
between the association and the union covering the so-called Atlantic 
coast district which included all of the ports from Maine down to 
Norfolk. 

In other words, the employers had given away in actual collective 
bargaining something that they had been litigating bitterly, so while 
they vindicated their legal position, the economic forces at work had 
pulled the rug out from under that position. 

Legal positions are not always the best or are not always quite 
tenable in labor relations. It is like insisting on your right-of-way 
against a Mack truck. You can get hurt just as badly as though you 
didn’t have the right-of-way. 

Mr. HoiuAnp. I agree with you. I think the less law you have 
when you go in there, the better you get along. You hate to have 
a man saying to you, “Now this is the law.” 

Mr. Perkins. Do you find most of the parties are cooperative when 
they request your services? In most cases you find the parties to be 
cooperative, is that right ? 

Mr. Frnnecean. In the vast majority of cases, that is true. Some- 
times it takes a bit of a selling job by the mediator. When he comes 
into a situation where both sides are mad, sometimes the first order 
of business will be to cuss out the mediators but after that is over it 
puts the parties on speaking terms, and they go on from there. 

Mr. Perxins. And you use all reasonable means of persuasion from 
the standpoint of the public welfare to get the parties together. You 
have no set pattern on that? 
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Mr. Finnecan. We can come in without a request from either side. 
That is we can come in on our own motion. Of course, sometimes 
you are not as welcome when you do that, but other times, it works 
out pretty well, where neither side wanted to request mediation, for 
fear it would be interpreted as a concession of weakness. 

Mr. Perkins. You do go into cases on your own motion in many 
instances, where the public welfare is especially concerned ? 

Mr. Finnecan. Where there are considerations of health, or safety 
or national welfare, or something of that sort. 

Mr. Perxins. I am delighted that you came here and gave us the 
benefit of your views, and I want to thank the director, and all of you 
gentlemen who appeared with him. 

Are there any other comments or questions, Mr. Rhodes ? 

Mr. Ruopes. I have no questions. 

Mr. Hotianp. I have no questions, Mr. Chairman. 

Mr. Finnecan. Thank you very much. It has been a real pleasure. 

(Whereupon, at 11:30 a. m., the subcommittee was recessed, sub- 
ject to the call of the Chair.) 
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WEDNESDAY, JULY 16, 1958 


Houser or RepreseNntrArIvEs, 
SUBCOMMITTEE ON LABOR-MANAGEMENT RELATIONS, OF THE 
CoMMITTEE ON EpucaTION AND Lapor, 
Washington, D.C. 

The committee met at 10:10 a. m., pursuant to adjournment, in 
room 1310 of the New House Office Building, Hon. Carl D. Perkins 
(chairman of the subcommittee) presiding. 

Members of the subcommittee present: Representatives Perkins, 
Holland, Kearns, Rhodes, and Griffin. 

Mr. Perkins. The committee will come to order at this time. 

We have with us this morning some outstanding gentlemen in the 
Congress. We will first hear from the gentleman from W ashington 
State, Mr. Pelly. 

Mr. Pelly, will you give the committee your full name and proceed 
in any manner that you desire. 


STATEMENT OF HON. THOMAS M. PELLY, A REPRESENTATIVE IN 
THE CONGRESS FROM THE STATE OF WASHINGTON 


Mr. Petty. Thank you, Mr. Chairman. 

I am Thomas M. Pelly, representing the First Congressional Dis- 
trict of the State of Washington, and I appear this morning in sup- 
port of H. R. 8422, to legalize | the union hiring hall in industries where 
—- e is casual employ ment. 

I appreciate the opportunity * appear before the subcommittee 
to testify in favor of my bill, H. R. 8422. 

This bill would add a new provision to the Labor-Management 
Relations Act. The purpose of the amendment is to authorize em- 
ployers and unions in particular industries to establish, through col- 
lective bargaining, hiring halls which will give preferential treatment 
to union members. This proposal has been widely endorsed by all of 
the major unions in the maritime and construction industries, and I 
commend it for your earnest and favorable consideration. 

As now drawn, H. R. 8422 would reestablish the permissive right 
for union hiring halls in the maritime and in the building and con- 
struction industries. Since introducing the bill, I have been urged 
to revise the language to expand this right to other casual employ ment 
industries where. hiring practices similar to maritime and construction 
have developed. For example, musicians, and many service trades 
have utilized central hiring agencies, and I certainly agree that H. R. 
8422 should be expanded to encompass such employments. 
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The question of union hiring halls has been before the Congress 
since adoption of the Labor-Management Relations Act. In 1949 
a special subcommittee of the House Committee on Education and 
Labor held a hearing on this subject. In 1950, and again in 1951, the 
Subcommittee on Labor-Management Relations of the Senate Labor 
Committee considered this same question in great detail. These hear- 
ings did not result in legislation, but it is important to note that the 
Senate committee did report a bill, S. 2196, in June of 1950. More- 
over, in 1952 the Senate approved a bill which would have permitted 
building trades unions to act as hiring agents for contractors. This 
proposal died on the House side. 

Consideration of union hiring halls also figured prominently in the 
extensive hearings conducted by committees on both sides in 1953 on 
the subject of the Labor- Management Relations Act. As you are well 
aware, no legislation eventuated from these hearings. In short, from 
the standpoint of the Labor-Management Act, we are still back at the 
beginning insofar as union hiring “halls are concerned. 

Meanwhile, of course, the issue of union hiri ing halls has been before 
the courts and before the National Labor Relations Board in an endless 
series of cases. Unfortunately, with any degree of assurance I am not 
certain just what is the —— before the law of the union hiring hall. 
As a matter of fact, as far as I can ascertain, there is a wide area of 
disagreement among lawyers who have practiced i in this field. What 
is clear is this: Hiring halls which give preferential treatment to 
members of the union are regarded as illegal. And this is the main 
problem which my bill seeks to overcome. 

My bill is identical in substance to the proposal authorizing mari- 
time hiring halls as reported by the Senate Labor Committee in 1950, 
a proposal which died on the floor. The only difference is that my 
bill also covers the construction industry. In addition, as I mentioned 
before, I believe it desirable to go further and embrace all casual em- 
ployment industries where the hiring hall practice has been in- 
stitutionalized. 

Now, it is perfectly clear that hiring halls are still in existence. 
Despite the limitations of existing law, hiring halls are presently 
operating in maritime, in construction, and in other industries. Why 
is this so? As I see the picture, these hiring halls have continued 
to function in one way or another for a very simple but profound rea- 
son: Their origin was premised on the hard realities of irregular 
employment industries. 

To make this point clear, let me quote briefly from the factual con- 
clusions relating to maritime hiring halls, which are set forth in the 
report of the Senate Labor Committee as submitted in June of 1950: 

The subcommittee finds that the history of the industry itself and the hiring 
practices used in it, is the strongest argument in favor of the union-run hiring 
hall. Briefly, the substantially uncontested evidence is that prior to the origin 
and development of these halls maritime employment was almost completely 
“casual” * * * jobs were of short duration; and at the end of each the search 
for work began anew. There was 10 continuity of employee-job relation. This 
fact, in itself an evil, gave rise to a host of other evils * * * among those were 
petty and major crime and bad housing and health conditions * * *. Equally 
clear is the fact that the development of union hiring halls has made a substan- 
tial contribution of the elimination of the worst aspects of casual employment. 
Also substantial has been the positive contribution of those halls in providing 
an adequate registered force to meet the peak labor demands and still, in de- 
pressed periods, assuring the registered force a livelihood. 
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While this report was concerned only with maritime hiring halls, 
I think it is fair to say that its conclusions apply generally to the 
building and construction industry. As in eailieejioiidias trades- 
men are compelled to work for many different employers and in many 
different places in the course of a year. We likewise find that building 
trades unions maintain central hiring halls, or registered lists, of avail- 
able men. This practice grew up over a long period of years and has 
been in effect for a considerable length of time. There is no doubt 
as to its demonstrated worth, for this system relieves employers of 
much waste of time and is of benefit to the general building public in 
that it provides skilled men at the needed places at the proper time. 

Many employers in casual employment industries have expressed 
themselves, at one time or another, in favor of union hiring halls. 
For example, Mr. Paul St. Sure, in testifying before the Senate Labor 
and Public Welfare Committee in April of 1953, made the following 
statement : 

Employers on the west coast do not propose the elimination of hiring halls 
and they look upon them as necessary institutions for the procurement of 
necessary and trained personnel. 

Mr. Paul St. Sure, it should be noted, is president of the Pacific 
Maritime Association. This employer group represents practically 
all shipowners and other waterfront employers on the west coast. 
When this statement was made, Mr. St. Sure was testifying in behalf 
of the Pacific Maritime Association and, apparently, speaking for the 
membership. 

While the unequivocal statement of Mr. St. Sure may not reflect 
the opinions of all employers in maritime and construction, it cer- 
tainly indicates that one substantial management group feels strongly 
in favor of the continuation of union hiring halls. 

Once we recognize that union hiring halls are an essential institu- 
tion in particular industries, then it seems to me that Congress should 
give them the consideration they deserve. Union hiring halls must be 
given statutory authority. They must be given the opportunity to 
function on a sound and effective basis. In that way employers, 
unions, workers, and the general public will know where they stand. 

There are a wide variety of hiring halls and hiring practices in the 
maritime, the construction, and other industries. But practically 
ell union hiring halls show at least one common characteristic, the 
obligation of the employer to give preference in employment to union 
members. This point was strongly noted in the Senate Labor Com- 
mitee report of 1950. 

The purpose of the preferential hiring practice is, fundamentally, 
twofold : (1) To control the indefinite expansion of the number of 
workers in competition for available employment opportunities, and 
(2) to provide the authority needed to insure that only competent men 
are referred to jobs, and to guarantee effective responsibility over the 
actions of the men on the job. 

One of the basic issues then, as unions see it, is that hiring halls must 
be based upon preferential treatment of union members. They regard 
this as a minimum requisite for the security of the union and the secu- 
rity of the hiring hall system. They regard preferential treatment as 
the special form of union security for casual-employment industries. 
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Certainly there appears to be much merit to this argument. It is 
pointed out, for example, that where irregular employment dominates, 
workers have only a casual and itinerant relationship to the industry. 
This condition grows out of the fact that most jobs last only for days 
or weeks. Under such circumstances, the normal form of union secu- 
rity, the union shop, is impractical. The one secure feature in this 
situation is the hiring hall, the source of employment and the guaranty 
of its continuity. 

In effect, the question which unions in irregular employment indus- 
tries raise is, that they be accorded the opportunity to achieve a rea 
sonable degree of security. They contend that their security must rest 
on some form of participation in the hiring process. They ask that 
they be given at least 2 minimum legal safeguard for their existence 
and effective functioning. 

As a matter of fact, this theory is presently embodied in the Labor- 
Management Relations Act. Under the act, trade unions are offered 
security through a union shop and checkoff system. This system of 
security works for the average union in manufacturing industry, or 
in other segments of our economic system. Unfortunately, it simply 
does not fit the special characteristics of industries where stability of 
employment does not exist, where labor turnover is a constant factor. 

My bill will correct this gross inequity against unions whose life 
depends on operation of hiring halls. It will ace omplish this by pro- 
viding that hiring halls are permissible and that they can continue to 
operate on the basis of the tested principle that preference in employ- 
ment must be accorded members of the union. 

There is a real urgency, Mr. Chairman, for congressional action to 
exempt industries where a central point for hiring workers is desir- 
able from the Taft-Hartley provision against hiring halls. This need 
for speedy action is because the } National Labor Relations Board’s 
General Counsel has served notice on the construction industry that 
he intends to take a more inflexible position as to interpreting the law. 

I think it is generally recognized that the Taft-Hartley Act was 
written for industrial or factor y-type labor relations, whereas in the 
field of casual labor a union hiring hall is the fair and feasible method 
of job solicitation. It is the only practical way of handling 
employment. 

Contranbers and operators have found, by experience, that in con- 
trast to other wasteful methods, the hiring hall is convenient, eco- 
nomical, and an efficient system of having access to a supply of tr ained 
workmen available at prevailing wages and w orking sendicouns. Like- 
wise, a central point of contact for “obtaining work has been of great 
advantage to the workers and provides a fair basis of distribution of 
casual employment. 

Over a year ago, I introduced H. R. 8422, and I have had in mind 
if legislation similar to S. 3974, the labor-management reporting bill 
which the Senate passed on Tuesday, June 17, came before the House, 
to introduce my bill as an amendment to such legislation if such a 
provision was not already in that legislation as it is in the Senate 
version to a limited degree for the building trades. 

However, I strongly recommend that the House Education and 
Labor Committee see to it that this provision broadened to cover all 
casual trades be enacted into law either separately or in a general 
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labor-management bill. I have no pride of authorship but am strong- 
ly for legislation to legalize hiring halls in industries where ther is 
a condition of casual employment. Practical employers with experi- 
ence in labor-management relations who are not opposed in principle 
to unionism of any kind and who seek to establish avenues for making 
the Taft-Hartley law work in a manner fair to all concerned, I feel 
certain will agree that H. R. 8422 is a reasonable and necessary ap- 
proach to avoid a return to the wasteful horse-and-buggy type of job 
solicitation. 

My interest in this legislation is based on the proposition, as I see 
it, that the overwhelming majority of the American people recognize 
and agree that unions are entitled to a reasonable degree of security. 
I share the conviction that when unions are secure in their existence, 
they can better serve the welfare of their members and better main- 
tain that responsibility and discipline which a union should observe 
under collective bargaining agreements. 

I urge that the committee favorably consider my bill, together with 
an amendment to broaden its application to other industries where 
casual employment has led to the establishment of hiring halls. 

In conclusion, may I add that I have received literally hundreds 
of cards and letters from individuals in support of my bill. 

Also, I have received a great many resolutions and letters favoring 


this bill from organizations and among these letters are the follow- 

ing: 

Sheet Metal Workers International Association Local No. 311, Bellingham, 
Wash. 

Pile Drivers, Bridge, Dock and Wharf Builders Local Union No. 2382, Spo- 
kane, Wash. 

United Brotherhood of Carpenters and Joiners of America Local Union No. 98, 
Spokane, Wash. 

International Hod Carriers’, Building and Common Laborers’ Union of America 
Local No. 335, Vancouver, Wash. 

Spokane District Council of Carpenters, Spokane, Wash. 

Brotherhood of Painters, Decorators and Paperhangers of America Local No. 
924, AFL, Bellingham, Wash. 

Construction and General Laborers’ Union Local No. 276, Bellingham, Wash. 

Building and Construction Trades Council, Great Falls, Mont. 

Central Labor Council of Everett and Snohomish County, Everett, Wash. 

International Hod Carriers, Building and Common Laborers Union of America 
Local No. 249, Bremerton, Wash. 

International Brotherhood of Boilermakers, Iron Ship Builders Blacksmiths, 
Forgers and Helpers Lodge No. 104, Seattle, Wash. 

United Association of Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada Local No. 32, Seattle, Wash. 

United Brotherhood Shipwrights, Ship Joiners and Boat Builders Local Union 
No. 1184, Seattle, Wash. 

International Longshoremen’s and Warehousemen’s Union Local No. 19, Seattle, 
Wash. 

United Brotherhood of Carpenters and Joiners of America Local Union No. 286, 
Great Falls, Mont. 

International Association of Bridge, Structural and Ornamental Iron Workers 
Shipmen’s Local No. 506, Seattle, Wash. 

Minneapolis Building and Construction Trades Council, Minneapolis, Minn. 

Joint Council of Teamsters No. 28, Seattle, Wash. 

Ship Scalers, Dry Dock & Miscellaneous Boat Yard Workers Union Local No. 541, 
Seattle, Wash. 

United Association of Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada Local No. 631, Bremerton, 
Wash. 











338 LABOR-MANAGEMENT RELATIONS 


Pensioners Club, ILWU, Local No. 23, Tacoma, Wash. 
International Alliance of Theatrical Stage Employees Local No. 154, Seattle, 

Wash. 

Pensioners Club, Loeal No. 19, ILWU, Seattle, Wash. 
Building and Construction Trades Department, AFL-CIO, Washington, D. C. 
International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 

Forgers, and Helpers, Local No. 290, Bremerton, Wash. 

Bremerton Building and Construction Trades Council, Bremerton, Wash. 
National Maritime Union of America, AFL-CIO. 
International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 

Forgers, and Helpers, Local No. 541, Seattle, Wash. 

South Central Boilermakers Committee, Foster Wheeler Corp., New York, N. Y 
General Teamsters Local. Union No. 231, Bellingham, Wash. 
Amalgamated Association of Street Electric Railway and Motor Coach Employees, 

Division No. 587, Seattle, Wash. 

International Longshoremen’s and Warehousemen’s Union, Olympia, Wash. 

International Longshoremen’s and Warehousemen’s Union, Local No. 19, Seattle, 
Wash. 

Central Labor Council, Seattle, Wash. 

Washington State Building and Construction Trades Council, AFL-CIO, 

Tacoma, Wash. 

American Radio Association, AFL—CIO, Seattle, Wash. 

Municipal Employees, Local No. 457, Seattle, Wash. 

Inland Boatsmen’s Union of the Pacific, Seattle, Wash. 

Marine Firemen’s Union, AFL, Seattle, Wash. 

Painters District Council No. 5, Seattle, Wash. 

International Longshoremen’s and Warehousemen’s Union, Local No. 3, Seattle, 

Wash. 

Again, Mr. Chairman, I thank the committee for the hearing which 
I have long asked for. I strongly favor an amendment to the Labor 
Management. Relations Act to legalize the union hiring hall for the 
casual type of employment. 

Mr. Perkins. Mr. Pelly, we appreciate the fact that you came be 
fore the committee this morning and gave us the benefit of your views. 
Personally, I feel that you have made an outstanding statement. 

I would like to get your comments in connection with S. 3974, the 
so-called Kennedy-Ives bill, if you would care to comment on that 
legislation at this time. But this S. 3974 does not include your rec- 
ommendation; does it? Or it does to a limited degree. 

Mr. Petxiy. To a very limited degree, Mr. Chairman. I would, of 
course, like to see that measure amended, but I understand it has not 
been referred to this committee; it is not before this committee, and 
if it comes up under some other means direct to the House we would 
not have a chance to amend it. 

That is why I am particularly appreciative of having had this op- 
portunity to discuss my own bill, which I hope the committee would 
report then either separately or with some other legislation. 

Mr. Perkins. Mr. Rhodes? 

Mr. Ruopes. I want to compliment my colleague from Washington 
on a very exhaustive study of this problem, which has concerned this 
committee for several years. 

I would like to ask a couple of questions. 

Your bill is based almost entirely on the idea of preferential treat- 
ment in hiring halls. Do you feel that preferential treatment is 
really necessary, in areas where the union shop is in existence, where, 
after a person has been on the job for a certain number of days, it 
becomes obligatory for him to become a member of the union ? 
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It seems to me, just in passing, that in such a situation as that, per- 
haps the preferential treatment for union members in hiring halls is 
not necessary. 

Mr. Petuy. Mr. Rhodes, I have discussed this with employers, par- 
ticularly with maritime industry. My district isa port. They have 
indicated to me that it is impractical or nearly impossible to have a 
hiring hall unless preferential treatment is given to the unions in that 
respect. They have run them together as an employer-employee hir- 
ing hall, but by and large all those industries are completely union- 
ized, and if they give the responsibility to the union to have that cen- 
tral point of hire, it has worked out in a very satisfactory way. 

On the subject of other casual types of industry, I have talked to 
representatives of barbers unions or musicians, and it has been my 
conscientious conviction, based on those conversations, that it would 
be impossible to have a hiring hall unless it did give preferential treat- 
ment to the union members. 

Mr. Ruopes. Of course, we do have hiring halls which do not give 
preferential treatment. That is, theoretically they do not. I under- 
stand that in practice, perhaps the spirit of the law is not always 
followed. 

Mr. Petxy. I do not think, Mr. Rhodes, that you will have a respon- 
sible union very long if you take away from them that preference. 

Mr. Ruopes. We have taken it away from them, but it is still in 
existence. 

Mr. Petxy. That is right. That is why I am anxious to get it back 
in, because I believe in organized labor. 

Mr. Ruopes. I do too. I do not believe in the type of control 
over the average worker which some of the practices now in industry 
give to the business agent and other people who are in control of the 
industry, and which I believe will certainly be true under the hiring 
hall of the type that you mention. 

You can take the example of a young man coming out of high school 
or the trade school, who perhaps is very short of money. For all 
practical purposes, he cannot get a job unless he goes out and borrows 
some money in order to pay the initiation fee, which in some unions 
is a rather substantial sum of money. 

It just seems to me that there is great justice in letting such an 
individual get a start and save a little money before he is faced with 
the necessity of paying dues of a rather serious magnitude to him. 

Mr. Peuty. I, of course, realize that conditions in your State are 
considerably different than in my State. 

Mr. Ruopes. I am not speaking about my State. I am speaking 
about the United States of America. This has nothing to do with my 
State. 

Mr. Prty. I think that the unions have worked out very fine 
arrangements to make it possible for the graduates of vocational 
schools to practice their trade. Certainly I would say that as far as 
my district goes, the building industry has been very active in backing 
vocational schools and employment of that type; and then in turn, 
when they have trained personnel, they offer to an employer an 
opportunity to draw from a pool and to divide that work up equally 
among their membership. And it has worked out very satisfactorily. 
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Mr. Ruopes. I might say to the gentleman we have had testimony 
before this committee to the contrary. 

That is all, Mr. Chairman. 

Mr. Perkins. Mr. Holland? 

Mr. Houtianp. Way back in 1939, I believe it was, when I was a 
member of the Senate of Pennsylvania, we had a bill which was trying 
to do away with hiring halls. It was the building trades union who 
came in and testified that they preferred to have halls. They pointed 
out to some om the younger members that in the olden days they had 
the employment office which was the only place they could go to get 
their help, and in most cases they were not assured of the man report- 
ing at such and such a time. In the building trades unions, they want 
a carpenter at one time or a painter at one time and a bricklayer at one 
time. The union hiring halls were a godsend to them, and it was to 
their advantage to have it. I certainly agree with what you said. I 
think there are bound to be come people who are going to appear 
against it, but the great majority of the employers, especially in the 
craft unions, prefer the hiring hall. 

Mr. Perry. I think the contractors in my district feel that way, 
Mr. Holland. I know that they value very highly having a source 
of skilled labor at a recognized rate, and where they know that the 
ability of the worker has been evaluated. 

Mr. Hoizianp. As far as the trades unions are concerned, the 
printers and all, I think they have been working very closely with the 
vocational schools in giving the boys a chance. You do not turn out 
a carpenter or a real printer out of a vocational school. He must have 
been an apprentice, I think, just like a doctor goes into internship, 
and he has to be given other training on the job. He cannot walk out 
of a vocational school and become a craftsman, an artisan of any kind. 

I think it has been magnified by certain people, how badly the hiring 
halls are viewed. I don’t think it exists, because in all the larger 
cities they prefer the hiring halls. 

Of course, in a State that has a right-to-work bill it might conflict, 
but in a State that does not have a right-to-work bill, the hiring halls 
are a good thing. I do not have any letters against them from my 
district. In fact, the ones I have received are from contractors who 
are in favor of them. 

Mr. Ruopes. On the contrary, a State that has a right-to-work law 
has more reason to have a hiring hall with preferential treatment than 
a State that does not have a right-to-work law. Because if the State 
has a right-to-work law, then you cannot have a union or a closed 
shop, and therefore there is no w ay for the union to protect itself if it 
gives nonpreferential treatment to an applicant, because the applicant 
is never under any obligation to join the union. 

Mr. Horzanp. I think you are bringing up one of the biggest objec- 
tions to the right-to-work law in any State. 

Mr. Ruopes. All I am saying is that there is probably more reason 
for preferential treatment in a hiring hall than there is where the 
union shop is legal. 

Mr. Petty. I can only say for a State that does not have the right- 
to-work law on its statute books that I have received literally hun- 
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dreds and hundreds of cards from the individual workers in support 
of this hiring hall bill, and I have received no communications from 
contractors in opposition to it. I have a file here full of letters in 
support of it, but no opposition. 

Mr. Hoxianp. My records are just exactly as yours. My mail is 
just the reverse to the thinking of my good friend and legal adviser 
from Arizona on that. At this one time I cannot agree w ith my legal 
adviser. 

Mr. Perkins. Mr. Griffin? 

Mr. Grirrin. I would like to join in commending my colleague 
from the State of Washington on a very excellent statement. I might 
just ask whether you would have any comment on a subject that would 
be related. 

If we were to permit preferential treatment in hiring halls as you 
suggest, for casual employment, have you ever considered whether or 
not we should also have some protection for individuals against the 
arbitrary control by the union in terms of admission or ‘expulsion 
from the union ? 

Mr. Petty. Yes; I fully support any measures that are taken to 
limit what I think you are ‘referring to: racketeering or the arbitrary 
acts of unions. 

I do not favor the Federal Government meddling in the internal 
affairs of any private organizations beyond a reasonable point. But I 
think that you have a point there. 

Mr. Grirrtn. Whether it is true in the unions in your State or not, 
I do not know. But I think you would not have too much trouble 
in digging up examples in some unions where they have arbitrarily 
expelled members without any particular reason, and the union mem- 
ber has no recourse or anything that he can do about it. Suddenly he 
finds himself on the outside without any job. We have had a number 
of instances of that. 

Mr. Peuiy. I assume that that would be within the power of the 
union constitution or the man would have recourse to the court. But 
I can only say that I am not in favor of any arbitrary management 
of unions, and I have not found it that in my district, whic th isa 
very highly union-organized district—the city of Seattle is said to 
be, I believe, the most highly organized city in the United States. 
But I have never received from the casual employment types of 
operations any complaints, and only favorable support for legislation 
to legalize the hiring hall. 

Mr. Grirrry, Thank you, Mr. Chairman. 

Mr. Perkins. Are there any further questions? 

( No response. ) 

Mr. Perkins. Mr, Pelly, we are mighty glad you could come and 
give us the benefit of your views this morning. 

Now we have with us the gentleman from Illinois, Mr. Byrne, who 
has introduced a bill, H. R. 8389. 

We are mighty glad at this time to welcome you, Mr. Byrne. Pro- 
ceed in any way you desire. 
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STATEMENT OF HON. EMMET F. BYRNE, A REPRESENTATIVE IN 
THE CONGRESS OF THE UNITED STATES FROM THE STATE OF 


ILLINOIS 


Mr. Byrne. Thank you, Mr. Chairman. 

It is a pleasure to appear before your fine committee and I thank 
you and the other members for the opportunity of appearing in 
behalf of my bill, H. R. 8329, to amend the Labor-Management 
Relations Act of 1947. 

At the outset, I would like to make it crystal clear that this bill 
is no attempt on my part to give preferential treatment to one industry 
at the expense of another. 

I am interested in the well-being of the American workingman 
and I believe I have a natural understanding and sympathy for many 
of their problems. My father was a member of organized labor for 
31 years, prior to his death. He was a pioneer in the labor movement 
in Chicago. 

My bill proposes three changes in the Labor-Management Relations 
Act of 1947. They are: 

1. It permits multiemployer groups such as employer associations 
to engage in collective bargaining to the same extent as individual 
employers. Multiemployer bargaining has distinct advantages for 
the groups that it affects. The practice of collective bargaining has 
been helpful in stabilizing wages and working conditions where it is 
practiced. It affords equality of bargaining negotiations between 
employer and employees. 

2. It authorizes the National Labor Relations Board, under appro- 
priate circumstances, to certify unions acting in behalf of employees 
of those employers permanently engaged in the building and con- 
struction industry as exclusive bargaining representatives of such 
employees without a prior election. This means that the National 
Labor Relations Board would be able to certify those unions which 
were acting in behalf of employees engaged in the building and con- 
struction industry as exclusive bargaining agents of said employees, 
without a prior election. 

To implement this provision fully it is necessary for a joint. peti- 
tion by the employer and the union to be submitted in which the 
existence of a collective bargaining agreement between them is ac- 
knowledged. Naturally such a petition could not be submitted and 
no certification could be given unless there was a background indi- 
cating a history of a collective bargaining relationship and it was 
clear that the majority of the employees were in agreement as to 
designating the union as their bargaining agent. 

As we are all aware, the building and construction industry is not 
a fixed industry or a permanent one. This industry is seasonal and 
employment is intermittent. Within a short period of time, an em- 
ployee in this industry may have several employers. According to 
Department of Labor’s Manpower and Employment Statistics Divi- 
sion of the Bureau of Labor Statistics, for May 1958, the United 
States had an estimated 2,750,000 persons engaged in the building 
and construction industry. When we compare this figure with that 
of February 1958 when we had 2,173,000, a difference of 600,000, we 
immediately see the seasonal aspects of this important field of em- 
ployment. The record indicates that employment in this field begins 
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to pick up in March and reaches a high in August and September. 
For my State, Illinois, the figures are as follows: For April 1958, 
Illinois had a total of 197,900 persons engaged in construction of 
buildings, highways, and decorating or plumbing jobs, all of which 
are under contract. In building construction for this period, the 
breakdown is 51,600; for general nonbuilding construction, such as 
highways, the figure’ is 2 25,4005 and for speci ial trade contractors, the 
figure is 120,$ 00. 

One can readily see that it is difficult to bring the employees of this 
industry into conformity with the represent: ition fe: atures of the act 
of 1947, My proposal would permit construction unions to acquire 
Board certification as exclusive bargaining representatives. A union 
which has Board certification is at an advant age. Construction unions 
have suffered disadvantages from lack of certification occasioned by 
the nature of their employ ment patterns. Section 2 of my proposal 
will protect voluntary collective-bargaining practices established in 
good faith without governmental intervention. Employees are at lib- 
erty to select their own bargaining representatives; the will of the 
majority of the employees would be reflected by a history of prior col- 
lective bargaining beter een the union and employer, and there would 
be a minimum of objection on the part of the employees in the bar- 
gaining unit to the certification of the union. 

Section 3 of H. R. 8329 clarifies the legality of employer contribu- 
tions to jointly administered apprenticeship and training trust funds 
in the building and construction industry. In my opinion, this is a 
step forward in allowing jointly administered apprenticeship and 
training trust funds in the building and construction industry. As the 
Labor-Management Relations Act of 1947 is written, it is illegal for 
an employer to give any money or thing of value to a representative 
of his employees and in turn the repr esentative m: ry not accept any- 
thing. However, jointly administered training and trust funds are 
pec ‘liar to the building and construction industry. In most industries 
management assumes the responsibility of a training program for 
their employees. But in the construction industry suc ch training is a 
joint responsibility of employer and the employees’ representatives. 
The bill I introduced would change the act. 

The Department of Labor has a Bureau of Apprenticeship and 
Training which has done a splendid job of developing joint national 
training programs in all major trades in the construction industry. 
The programs call for a joint contractor-labor committee which carries 
out the training programs at local employment levels. The appren- 
tices in the construction industry are indentured to an employer. 

In the construction industry the funds to carry out these essential 
training programs, including payment of salaries of instructors and 
other administrative c osts, are provided in most instances by employer 
contributions and are handled by the joint training committee. Under 
my bill, these contributions for such purposes would be excluded from 
the provisions of section 302 of the act of 1947, which precludes em- 
ployers giving such contributions and prohibits acceptance of any such 
thing by agents of the employees. There are inherent protective 
clauses in connection with this section of my bill calling for proper 
administration and reporting of such funds and equal representation 
among those involved. 
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The Department of Labor and the administration support my pro- 
posal, and I believe it is a step forward in the field of labor-manage- 
ment relations. I believe that industry and labor can, and should, 
work together toward continuing their role in m: king America greater. 
Both labor and management have a great stake in America, since we 
would not have reached the high standard of livi ing we all enjoy in 
this country without both labor and management. They are an 
integral part of America. 

I thank the chairman and the members of the committee for the 
opportunity of appearing before you. 

Mr, Perkins. I feel T can speak the views of all the members this 
morning in saying that we do appreciate the benefit of your sugges- 
tions. 

Mr. Byrne, I notice in reading carefully S. 3974, the so-called 
Kennedy-Ives bill, your first two recommendations have already been 

taken care of in the Kennedy-Ives bill. But I would like to have your 
views on the Kennedy-Ives bill in general, if you have had the oppor- 
tunity to make some studies and if. you are to make any observations 
onit. Ifso, we would appreciate those observations. 

Mr. Byrne. I have not reached the point where I feel I am in a 
position to do that, although I have been making a survey in my dis- 
trict, which is the Third District of Illinois, through the medium of 
a questionnaire. A great number of these questionnaires were sent out 
and many of those replies indicate quite clearly that they are from 
members of organized labor, the rank and file of organized labor. 
The questions had to do with the original administration bill that was 
proposed, and it is quite evident to me from the percentage, which 
run something like 80 percent in favor of some corrective labor legisla- 
tion, that thes sympathy tends that way. 

Having been a lawyer for some 35 years, I like to look at all of the 
evidence before I give an answer unqualifiedly, because I have been 
telling juries all along, “Look at the evidence and look at the law and 
then decide what your opinion is.” 

I think the time has come when there should be some corrective 
legislation. At the same time, I do not think that the legislation 
should be of such a type that it would hurt labor or hurt m: inagement. 
But I think that the rank and file of organized labor and the people 
of the United States of America are entitled to some adequate protec- 
tion in the form of legislation. 

Mr. Perxins You are not qualified at this time to state whether 
the Kennedy-Ives bill is the answer ? 

Mr. Byrne. No; I am not. 

Mr. Perxins. Mr. Rhodes? 

Mr. Ruopes. I want to compliment our colleague from Illinois on a 
very fine statement. 

Mr. Byrne, as to the provision of your bill covering the situation 
where there is a history of collective bargaining, let me pose this 
problem. 

Suppose a contractor is doing business in Chicago and he has a 
history of collective bargaining with certain locals in the building 
trades industry, and then he gets a subcontract on the Glen Canyon 
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Dam in Arizona. He does not have any history of collective bar- 
gaining with the locals in Arizona. 

Under your bill, would it be possible, if it were enacted as it is now 
written, for the locals in Arizona to ask for certification because of the 
history ‘which the contractor might have had in bargaining with other 
locals of the same union ¢ 

Mr. Byrne. I should think it would. 

Mr. Ruopes. In other words, the thought would be that the history 
of collective bargaining would be with the particular international 
union and not necessarily with any single local thereof? 

Mr. Byrne. That is correct, sir. 

Mr. Ruopes. As to the first point on the industry which had bar- 
gaining, as we sometimes call it, do you see any danger in the possi- 
bility of a monopolistic situation occurring if this were allowed? In 
other words, the thought of big management and big labor getting 
together and giving pay raises which are not justified, raising prices 
to the extent that the consumer—whom we might often call the silent 
third party at any bargaining table—might be injured ? 

Mr. Byrne. I do not think there would be any danger as to any 
monopolistic element there. I think the Department of Justice and 
such bodies as that would have the same opportunity to watch that 
they have in other fields. 

Mr. Ruopes. Of course, I am sure you are aware that the present. 
antitrust laws do not cover that situation. 

Mr. Byrne. Yes. 

Mr. Rnopes. Would it be your thought that the antitrust laws per- 
haps should be amended so they would cover such a situation, if we 
allow industrywide bargaining? 

Mr. Byrne. I understand, too, that since I introduced my bill there 
was a decision of our Supreme Court indicating that this type of pro- 
posed legislation or bargaining is legal. 

Mr. Ruopes. There is also some doubt as to just how far the anti- 
trust laws go in application to unions. I made the statement pre- 
viously as a general statement which I think I should qualify: that, 
as the state of the law is now known, it is not apparent that these 
laws do apply, but there is some thought that perhaps they do. 

That is all, Mr. Chairman. 

Mr. Perxrns. Mr. Holland? 

Mr. Hotzianp. I want to compliment you for making a very fine 
statement. 

Mr. Byrne. Thank you. 

Mr. Hotitanp. And Ll agree with you in its entirety. 

Mr. Byrne. Thank you. 

Mr. Perkrns. Mr. Griffin? 

Mr. Grirrtn. I do not have any questions, but wish to compliment 
you on your statement, 

Mr. Byrne. Thank you, Mr. Griffin. 

Thank you. 

Mr. Perkins. We have with us this morning the gentleman from 
California, Mr. Hiestand. 

Weare glad to have you with us this morning. Give the clerk your 
name and proceed in your own manner. 
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STATEMENT OF HON. EDGAR W. HIESTAND, A REPRESENTATIVE IN 
THE CONGRESS OF THE UNITED STATES FROM THE STATE OF 
CALIFORNIA 


Mr. Hrestanp. My name is Edgar W. Hiestand, of California. 

My statement, Mr. Chairman, will be quite brief, because your com- 
mittee has studied this matter and has studied this bill, and the pur- 
pose of it is quite obvious. 

There are many well managed, excellent labor unions and there 
are thousands of honest, conscientious labor union leaders. On the 
other hand, a small minority of unions have been taken over by goons 
and hoodlums, and, therefore, to protect the worker, the union mem- 
ber and his constitutional rights, we need legislation. 

The greatest concentrations of economic and politica] power in this 
country are found, not in overregulated, overcriticized, overinvesti- 
gated, and overtaxed business corporations. The greatest concentra- 
tions of economic and political power in this country are found in the 
underregulated, undercriticized, underinvestigated, and tax-exempt 
labor organization. 

Instead of being a movement of workers banded together for the 
protection and advancement of their legitimate interests in a free 
economy, the labor movement has become, to a large extent, a politi- 
cal movement with the objective of establishing a Socialist labor gov- 
ernment in control of the social and economic life of the Nation. 

Members of labor unions and workers generally have lost many of 
the rights hitherto granted and guaranteed to them, under the Oen- 
stitution. To a great degree, this has been due to the tremendous 
power given by law to labor union leaders, without requiring them 
to assume commensurate responsibility. Power and responsibility 
must go hand in hand, if freedom is to be preserved. 

When power is unlimited and union leaders are, in effect, above 
the law, abuses creep in and we have seen many examples of cruel 
and unfair practices, denying the worker-member—for whom the 
union is organized—his rights. 

I have introduced a bill, H, R. 10351, which some have termed a 
“workers” bill of rights.” This bill, if adopted, should in effect, re- 
turn the control of the unions to the man at the bench, the worker. 
It is a bill in his behalf. It provides for real and honest election 
of officers, by secret ballot, for the possible recall of officers, for 
referendum on internal affairs, for the prevention of monopolistic al- 
locations of territory, for proper registration and auditing of welfare 
funds, for the prevention of many resultant abuses, and generally for 
the protection of the worker. Honest and conscientious labor lead- 
ers do not apeee , they even favor such measures. 

If the substance of this amendment to the Labor-Management Re- 
lations Act of 1947 is adopted, and my bill, H. R. 678, removing the 
exemption of unions from the antimonopoly laws, most of the pres- 
ent scandalous and tragic abuses will disappear and workers will 
regain their rights. In short, this is a bill in behalf of the workers. 

That concludes my statement, Mr. Chairman. I appreciate the 
chance to appear before you and would be happy to respond to any 
questions. 

Mr. Perkins. Mr. Hiestand, I am sure the committee appreciates 
your being here today. 
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I presume you have had some opportunity to study S. 3974, the 
so-called Kennedy-Ives bill, which has not been referred to this sub- 
committee. The bill is still on the Speaker’s desk. But would you 
give us your thoughts about the Kennedy-Ives bill, whether or not 
it is the type of legislation you have in mind ? 

Mr. Hirstanp. Mr. Chairman, I have only the newspaper reports of 
the testimony on that bill, and the hearings in a very sketchy way. 
I am probably not qualified to comment in general, except that the im- 
pression that I get is that it does not go anywhere near far enough in 
giving the worker his rights. It is just a start. The evidence sub- 
mitted to the McClellan committee revealed many, many more things 
which that bill does not include, if my reports of it are accurate. 

Iam sorry I am not better qualified. I have not studied the bill as it 
came out. 

Mr. Pergins. Mr. Holland ? 

Mr. Hotxianp. Mr. Hiestand, I am pleased to have you before the 
committee. I sort of recognize that second paragraph you have. 
That is taken right out of the book by Donald Richberg. 

Mr. Hresranp. You are correct, Mr. Holland. 

Mr. Hotianp. I think Mr. Richberg is doing a great job right now 
of trying to destroy the labor movement in America, after being on 
the outside of the fence. He went to the other side of the fence this 
time because he found there was more money to be had. 

You state here: 

Instead of being a movement of workers banded together for the protection 
and advancement of their legitimate interests in a free economy, the labor move- 
ment has become, to a large extent, a political movement with the objective of 
establishing a Socialist labor government in control of the social and economic 
life of the Nation. 

How would you explain that statement ? 

Mr. Hiesranp. The policies of the controlling factors of the national 
labor monopoly have indicated it be their advocacy of all of the meas- 
ures that we have right straight through. There is a long list of them, 
I do not have it here, and of their opposition to a number of the meas- 
ures that have been introduced to protect freedom and the free enter- 
prise system. 

Mr. Hotianp. I take issue with you here, because I happen to be a 
member of the United Steelworkers of America, was one of its original 
organizers. I do not think there was ever any thought in the United 
Steelworkers or in the steel industry to have a Socialist form of gov- 
ernment. They have been very much opposed to it. They fought 
them in the union halls when they came in with Socialist ideas in the 
beginning. You have madea general statement, and say— 

a political movement with the objective of establishing a Socialist labor govern- 
ment in control of the social and economic life of the Nation. 

Do you oppose social security ? 

Mr. Hiestanp. No. 

Mr. Hotzianp. Do you oppose welfare funds ? 

Mr. Hiesranp. Not at all. I am very emphatically in favor of 
them. 

Mr. Hotianp. That is about the only part you might mean. The 
health and insurance fund, that is in all the union contracts, which is 
a godsend. 
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Mr. Hrestanp. Those are wonderful movements; they are fine; they 
are in behalf of the member. They do need, as has been testified, 
supervision and control, but I did not go into that before this com- 
mittee, because I understand that that is not within your purview. 

Mr. Hotxuanp. You said: 

When power is unlimited and union leaders are, in effect, above the law, abuses 
creep in, and we have seen many examples of cruel and unfair practices, denying 
the worker-member, for whom the union is organized, his rights. 

Have you ever attended a union meeting ¢ 

Mr. Hrestanp. Oh, yes. 

Mr. Hotianp. Have you ever heard the argument on the floor ? 

Mr. Hiesranp. Yes, I have. 

Mr. Hotiann. Did you ever hear fellows that did not stand up 
for their rights? 

Mr. Hresranp. I have. 

Mr. Hotianp. I have been in the labor movement as long a time as 
anyone in this room, and I have yet to see a labor meeting that was 
just a peaceful meeting. I have been a union officer. 

When you talk about union leaders, you always try to give the im- 
pression these men are not elected. If you had been in Pittsburgh in 
the wed 2 years you would have seen a greater election and more de- 
mocracy around the union hall than is seen at any political poll in the 
United States. 

Mr. Hiesranp. Mr. Holland, I issued a statement for the Congres- 
sional Record emphasizing my very first sentence of this statement, 
that there are many, many well-managed, excellent labor unions, and 
they are operated by honest, conse ientious leaders. I exemplified one 
of them, local 11 in Los Angeles, the Electrical Workers Union. They 
do have published, audited statements mailed to their entire member- 
ship, they do have secret ballots, they do hold periodic elections, all of 
those things. The worker has his rights there. And those are the 
things that we all advocate. But we do resent the black eye that has 
been given the whole labor union movement by those who do abuse it. 
And that is the need for legislation. 

Mr. Hotianp. You are taking the exceptions. You are taking the 
very small minority, which the AFL-CIO ethical committee is trying 
to correct. 

In western Pennsylvania, in the last 3 years, we had 11 bank officials, 
vice presidents and presidents, steal a lot of money. You would not 
jump into the State of Pennsylvania to pass laws to control all these 
other banks to put these fellows in jail, would you? 

Mr. Hriesranp. No, because Mr. Holland, there are laws effective for 
that. Presently, we are lacking in laws for labor unions. 

I take the position that every man deserves a check on himself. He 
should have an audit to prove that he is right. 

Mr. Hoitianp. The United Steelworkers in the last issue of their 
paper, of which I think you get a copy, because every Member does, 
they have a detailed ace ount of their finances, and it is also made open 
to the public. I think you know the M. Conik Co. 

Mr. Hresranp. I am not as familiar with that particular group as I 
am with others. 

Mr. Hotxanp. It is one of the finest firms of certified public account- 
ants in the United States. 

Mr. Hrestranp. It should be. 
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Mr. Hoiianp. They also give their report, and I know they are 
tough in auditing books. 

I think that all the unions or the big majority of them, give these 
accountings. The Steelworkers do, the IUE does. So does General 
Motors, and all of them give a very good accounting. 

Mr. Hresranp. I agree, most emphatically, but the fact that we do 
not have a law means a few can abuse this thing, and there is no way 
that the worker can be protected. 

Mr. Hotzianp. Don’t you think there are a lot of corporations that 
abuse the law today ? 

Mr. Hiestanp. I do not doubt it. 

Mr. Hoxzianp. There is one other thing you state here: 

Proper registration and auditing of welfare funds, for the prevention of 
resultant abuses. * * * 

You know that 92 percent of the welfare funds, pension funds, are 
administered by management alone, do you not And the only letters 
I receive have indicated that industry i is | district is against disclo- 
sure and every union wants to pass it. I don’t think any of us have 
any doubt about the honesty or ability to handle these things of 
United States Steel. I had a meeting with the heads of the company, 
and they pointed out something to me: That a disclosure of funds 
would affect considerably the investment phase. Because if they 
bought common stock of one of their subsidiaries and then sold it and 
the news got out that they were selling the common stock of one of 
their subsidiaries, there would be a run on their company. 

Mr. Hiestanp. I see no reason for witholding information about a 
welfare fund because the subscribers to that fund are shareholders. 
They should know what is done. 

Mr. Hotianp. They do get a report. General Motors gives a 
report, General E lectric, W estinghouse Electric, Jones & Laughlin, 
all the steel companies do give areport. But what they have objected 
to is the disclosure of their investments. There are only 2 percent of 
the funds that are administered by union management. 

Mr. Heristanp. Certainly, any shareholder in a : fund is entitled to 
the facts of how the funds are invested, because that is a protection, 
and publicity is the soundest kind of protection in that case. 

The control of inv esting, naturally, should be in a committee, because 
you cannot have the whole membership veto any one investment, and 
the shifting, because the market shifts fast, and it should be in a 
committee delegated to do that. 


But there is no reason for hiding any information of that kind, in 
my judgment. 


‘Mr. Hottanp. The plants that have the largest amount of funds are 
objecting to it strenuously. 

Mr. Hiesranp. I would not defend that position, Mr. Holland. 

Mr. Hotianp. I am not defending it, but I say it is quite a problem. 

Mr. Hirsranp. Yes. 

Mr. Hotianp. Especially when you have such a large industrial dis- 
trict as I have and try to listen to both sides of the question. Of 
course, the labor movement has all gone along with the disclosure of 
funds, and the men who are responsible for keeping the funds strongly 
object to it, saying that it is going to hurt them considerably and also 
add millions of dollars to the cost of managing the funds. 
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But I have yet to get the answer from anybody on it, in my estima- 
tion, because we are going to have to make all these reports in to the 
Federal Government. So it is going to cost more to administer, in 
percentages, and eventually it will even get higher and higher as we go 
along, because the funds get larger. I think it is going to ) be one of the 
lar vest funds administered i in the United States, eventually. 

Mr. Hiestanp. Mr. C hairman, in those States where there is proper 
legislation for the protection of welfare funds, there is quite a case for 
having the supervision of welfare funds in those States under the 
supervision of the State bureau that has that in charge, and a great 
many States I believe do. 

The problem is, of course, that there are national funds in many of 
these national and international unions, and that is the reason for the 
part in my bill of recommending that that be registered. 

Mr. Ho.tanp. You also suggested that in those companies who have 
national organizations, the United States requires a report from them. 
There is going to be an awful lot of paperwork, is there not ? 

Mr. Hiestanp. I do not think so. One large fund, let us say, if it is 
the General Electric, registering it requires a very nominal amount of 
paperwork, negligible, really. 

Mr. Hottanp. Thank you. 

Mr. Perxtins. Mr. Rhodes? 

Mr. Ruopes. I want to thank my good colleague from California for 
being before the committee. I might say that the gentleman from 
California has been interested in this field for many, many years, and 
in my opinion is one of the Members of the House who thinks deeply 
on this as well as all other subjects and has come here to give us the 
benefit of his thoughts. 

As far as the general tone of the statement is concerned, I am _ 
that the gentlemen agrees with me that great power must breed grea 
responsibility and, if the power is to be exercised properly, the 1 rept: 
sibility must also be uppermost in the minds of those who are w ielding 
that power. 

I am sure that there is no thought in his mind, as there certainly is 
not in mine, of painting everybody with the same brush. Merely 
because some people are black is no reason to call every ay else black. 

However, there is, as I am sure the gentleman from California will 
agree with me, a field here which I think has been blocked out fairly 
well by other hearings, over whether or not the average workingman 
who belongs toa union really is the master of not only his own destiny 
but the destiny of the union. 

I am not afraid of what any group of Americans will do if they 
have freedom of action and all the facts at their disposal. I certainly 
feel very strongly that in this great labor movement, which does have 
great power and should have great power, it is the legislative responsi- 
bi lity of Congress to make sure that that power is exercised respon- 
sibly. And I think the best way to do that is to make sure that the 
will of the individual workingman is unhampered by any outside 
forces. 

I have made a long statement and the gentleman may care to 
comment. 

Mr. Hiestanp. I appreciate it very much, because it is in line with 
sound thinking as I see it. 
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Mr. Hotianp. That is all. 

Mr. Perkins. Mr. Griffin? 

Mr. Grirrin. I want particularly to note the inclusion in your 
so-called Bill of Rights of the procedure for recall of union officers, 
and focus attention upon the fact that the Kennedy-Ives bill does 
not include any provision whatsoever for recalling. I believe it pro- 
vides for a secret ballot election at least every 4 years. 

But it seems to me that any law which would try to provide even 
minimum of guaranty of democracy would have some provision for 
the recall of officers of the union. I feel very strongly about this. 
I think that is a serious defect in the Kennedy-Ives bill, and I assume 
that we agree on that, from your statement. 

Mr. Hiestanp. I most certainly do. 

Mr. Grirrn. I have no other questions, Mr. Chairman. 

Mr. Perkins. Thank you very much. 

Off the record. 

( Discussion off the record. ) 

Mr. Perkins. We are certainly glad to have you with us this morn- 
ing, Mr. Porter. Coming from the Far Northwest, we are certainly 
interested in receiving your views on this bill. 

You may proceed. 


STATEMENT OF HON. CHARLES 0, PORTER, A REPRESENTATIVE IN 
THE CONGRESS OF THE UNITED STATES FROM THE STATE OF 
OREGON 


Mr. Porrer. Thank you, Mr. Chairman. I have a short and simple 
statement which, with the committee’s consent, I will read. 

I appear before your distinguished subcommittee to urge your 
favorable consideration of H. R. 5606. Briefly, stripped of its technical 
language, this amendment legalizes union-shop agreements in indus- 
tries affecting commerce regardless of the so-called right-to-work 
laws enacted in 18 States. 

There is obviously nothing radical about this proposal. The lan- 
guage of the United States Constitution is clear. It provides that 
Federal law “shall be the supreme law of the land.” 

However, in the case of union security, Congress has provided that 
State law would supersede the Federal law. Among the manyfold 
objectionable provisions of Taft-Hartley is the special gimmick pro- 
vided in 14 (b) which allows States to outlaw union-shop agreements 
even though the Labor Management Relations Act itself allows union 
security provisions. The State law prevails over Federal law only 
where it is more restrictive in its union security provisions. 

Many employees and their spokesmen have used this provision to 
further the law of the jungle in labor relations as it existed prior to 
the passage of the Wagner Act in 1935. They are using section 14 
(b) to establish open shops and to fight unions and the advantages 
that they bring to workers. 

Experience has shown that workers favor union shops. Originally 
the Taft-Hartley required that union shops could be approved only 
by a majority of the workers involved in a bargaining unit. This 
provision remained in effect for 4 years. During this period, the 
NLRB conducted more than 46,000 elections with the unions winning 
97 percent of these. It became evident that this section served to 
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show the loyalty that workers have to their unions and was used justly 
as an excellent advertisement of the wishes of the membership to be 
represented by effective unions. 

Mr. Ruopes. What year was that? 

Mr. Porter. It must have been 1947 to 1951. 

Mr. Ruopes. You are not talking about the strike rule provision, 
are you, of the Taft-Hartley Act? 

Mr. Porter. No; the union provision. Conducting elections which 
always brought the same results was costly, however; so opponents 
and proponents of Taft-Hartley got together to eliminate it from 
the act. So far, this is the only amendment ever made to the Taft- 
Hartley Act. 

Opponents of unionism have resorted to a campaign of distortion, 
half truths, and confusion to achieve their purposes. The very name 
of “right to work” in fighting union security shows that enemies of 
unions have had to misrepresent their program in order to put it 
over. 

Believe me, Mr. Chairman, that if there were any truth in the right- 
to-work campaign, I would be in the vanguard of such a movement, 
for I am a strong believer in a real and honest right-to-work pro- 
gram. Until recently my own State, Oregon, was the State hardest 
hit by the recession, and I strongly favor a Federal program which 
would make it possible for every person seeking work to secure gain- 
ful employment. I also favor extended and improved unemployment 
insurance benefits to those who cannot find jobs. But, Mr. Chairman, 
none of the devotees of the so-called right-to-work movement could 
be found among the advocates of this progressive legislation needed 
by the workers of the country. 

Mr. Chairman, we must expose the fraud behind the right-to-work 
movement and show it for what it is, a movement to weaken and 
harass unions. As I said, workers favor union security agreements. 
There is nothing more irritating to a union member who pays his dues 
to see free riders enjoy the benefits of unionization. The Supreme 
Court has ruled in many cases that unions are required to bargain for 
all the workers in a collective-bargaining union which they represent. 
Therefore, a union when it bargains for increased wages or improved 
fringes, benefits all the workers in the bargaining unit regardless of 
whether they are members or not. I believe that it is only fair that 
all the workers who benefit from the contributions of the union should 
also participate in supporting the union. 

This appears to me elementary and manifestly just. Nevertheless, 
18 States have passed right-to-work laws, thus weakening unions and 
contributing toward industrial unrest which is contrary to the policy 
pronounced in the Labor-Management Relations Act. 

I therefore urge upon you that you give favorable consideration to 
H. R. 5606, and bills like it that are before your committee, which 
would go a long way to eliminating the misleading right-to-work 
campaign. 

Mr. Perkins. Mr. Holland? 

Mr. Hoxianp. Mr. Porter, I would like to agree with you a hundred 
percent, and I commend you for coming in with such an enlightening 
statement, which shows you know something about what is happening 
today among the labor movement, especially in right-to-work States. 
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As you no doubt know, there is a right-to-work committee here in 
Washington, that Mr. Hartley is heading, raising a considerable 
amount of money, and also there is another committee of the investors 
which had hoped to raise $70 million between now and election day. 

We also have Cecil DeMille here, who has a foundation dedicated to 
these right-to-work bills. 

I do not doubt some people may think that we are not properly 
informed, that the worker is being slighted. But they all fail to say 
that the people who represent the workers are elected just like we are 
elected. They represent those workers, and those workers have a very 
fine forum in their union halls throughout the United States. 

I think there has been more propaganda, more money spent within 
the back door to destroy the labor movement by the right-to-work bill 
than is realized. As you state, what we should do today is to try to 
find a way and means to have a continuing prosperity, showing the 
world that when we have a little letup in the shooting war, we need not 
have unemployment; that we can plan in peace like we plan in war to 
kill. And I am sure we would have a better advantage if the money 
that was being spent to destroy unions would be used to build up 
some type of a system so that labor and management, Government, 
and capital could find ways and means to see that we do not have to 
have 6 or 7 million people out of work. 

You have ates it very well, and I want to compliment you 
on a very fine job. 

Mr. Porter. Thank you. 

Mr. Perkins. Mr. Rhodes? 

Mr. Ruopes. Mr. Porter, this will come as no surprise to either 
you or the gentleman from Pennsylvania, but I do not agree with your 
statements. 

Let me tell you a little bit about how the right-to-work has worked 
in one State, Arizona. 

We were having difficulties in labor, particularly in the building 
trades, before we adopted the right-to-work law. We had a wage 
situation where the wages in Arizona were well below the national 
average. We were not participating in the growth of the country to 
the extent that we felt we should. 

I am not going to say that because we have a right-to-work law, 
all these tremendous things have come about. But just let me point 
out what is happening. 

We have ad no major difficulty in the building or construction 
trades or in any industries since we passed the right-to-work law. 
The heads of the various locals of the building and construction trades 
have told me privately—I do not know that they have said it in pub- 
lic—that their membership has increased tremendously. The wages, 
which were well below the national average, are now well above the 
national average, and I just want you to tell me what is bad about 
this picture. 

Mr. Porrer. I think, if I may comment, that there are other factors 
which had to do with the development of the Southwest, and that 
your development and the higher wages have come in spite of this 
provision in your law, not because of it. 

Mr. Ruopes. That might be your opinion. 

Mr. Porter. I think the gentleman put his finger on it earlier, but 
I want to come back to it. 
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Mr. Ruopes. I might have another opinion, which I think is also 
shared by a great many people both in and out of the labor move- 
ment in Arizona. 

We put this movement, or, rather, put, this right-to-work law on the 
books he putting it to a vote. You said it was not a popular thing 
with the working people. You would probably be amazed if I told 
you that in some of the precincts where working people were living 
at that time, the right-to-work law carried right down the line. Two 
years later, we also had a referendum measure to put some teeth in 
the right-to-work law. That also carried all the way through; also 
in the labor districts. 

Since then, there have been various attempts to have the law re- 
pealed, and there has been no movement which has been able to get off 
the ground in order to do that. 

I will tell you my ideas about the right-to-work law. As of now, 
I would not support a national right-to-work law, because to me it 
is a matter of States rights. If I saw anything inherently immoral 

about the union shop, I ‘would be in favor of a national right-to-work 
law. I feel that if the union is well operated and management wants 
. use the union as a representative in hiring, there is nothing im- 

oral per se about the union shop. But I do feel that there is some- 
thing very immoral about the Federal Government saying to the 
State of Arizona or any other State that it cannot, if its own situation 
demands it, outlaw the union or the closed shop. T think it is a matter 
for the States to decide and not one which we should decide for the 
States by repealing section 14 (b). 

Mr. Porrer. The gentleman is a distinguished lawyer and of course 
knows that the commerce clause allows the Federal Government to 
do a lot of things throughout the Nation, and that is the basis for 
what has been done in connection with labor relations. I just sug- 
gest to the gentleman that perhaps that is the dividing line; that 
where the unions are engaged in activities that are in or affecting 
interstate commerce accor rding to court decisions, then let us have no 
right-to-work law, and let the States handle it for those unions which 
are not so engaged in commerce. Perhaps that is the line; and that 
is the line I am suggesting we return to by this bill. 

Mr. Ruopes. May I suggest that I do not think the union leaders 
would like that, because it would put them in a situation of having 
to decide before they conducted a union shop, before they completed 
a union-shop contract, Is this industry or is it not affecting interstate 
commerce ? 

I think it has to be all one way or all another. I believe that the 
dividing line you mentioned, while logically a good one, practically 
would not work. ; 

Mr. Porter. The committee can correct me if I am wrong, but I 
understand there is complete union support for the repeal of 14 (b) as 
proposed in my bill. 

Mr. Ruopes. I think that is undoubtedly true. My point is this: 
The bill is so broad, the coverage in interstate commerce of the Taft- 
Hartley Act is so broad that for all practical purposes I do not think 
you would have any area in which State right-to-work laws would 
have operated, any significant area, if 14 (b) were not on the books. 
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I think it is a matter of States rights. It comes very definitely under 
the police power of the States to decide what they want to do in this 
particular area. 

That is an opinion which we do not share, but I certainly am pleased 
that you came here to the committee and expressed your opinion, as 
you had every right to do, and of course I am sure you agree that I 
have every right to disagree. 

Mr. Perxins. Mr. Griffin? Do you have any questions? 

Mr. Grirrin. No. 

Mr. Perkins. Mr. Kearns? 

Mr. Kearns. I am sorry, I missed your testimony. I will make it a 
point to read it, I am sure. 

Mr. Porrer. Thank you. 

Mr. Kearns. I was interested in what Mr. Rhodes said about the 
State right-to-work law in the State of Arizona. In the last 4 or 
5 days I have had some of the labor leaders and industry leaders of 
Ohio asking me about situations, and it is on their ballot for Novem- 
ber. Like Mr. Rhodes, I am opposed to a national right-to-work law. 

I do not think you can control it in the States. I think probably it 
has a psychological appeal, that they have a right to work. 

Mr. Porrer. Yes. I would like to submit that that is a misleading 
appeal, in my opinion. 

Mr. Kearns. Well, it is to the individual. Congress cannot control 
it, the labor leaders cannot control it, and the individualists cannot 
control it. 

Mr. Hortianp. Will you yield? 

Mr. Krarns. I always yield to you. 

Mr. Hotianp. Would you like to go up in the coal regions tomor- 
row and make a speech about the right to work ¢ 

Mr. Kearns. No; I donot have to. 

Mr. Hotuanp. I think that is one of the greatest defects of the law, 
the catch expression, “right to work.” It is not a right to work. 

Mr. Kearns. I am for the unions a hundred percent, for the good 
unions. I think they have contributed more to industry and to pros- 
perity in this country than anything else. But I do say that this 
appeal of right to work has a psychological effect on people. 

Mr. Hottanp. Just a phrase. 

Mr. Kearns. Yes. And whoever coined it did a good job, in my 
opinion. 

Mr. Hotianp. There is no disagreement between us. I knew there 
was not. That isthe reason I asked. 

Mr. Kearns. People say, “How will this come out in Ohio?” I 
would not make a bet either way, but it could win in Ohio just like it 
did in Indiana. And I understand that Indiana is the largest indus- 
trial State that has it now, and it is working out pretty good. 

Mr. Porter. Mr. Chairman, I would like to say I think the phrase 
“right to work” is becoming less attractive every day, as the workers 
learn more about it. 

Mr. Perkins. Have you studied the Kennedy-Ives bill, Mr. Porter? 

Mr. Porter. Yes; I have. 

Mr. PERKine. What suggestions do you care to make to the com- 
mittee ? 
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Mr. Porter. When I was in college I wrote my thesis on Democracy 
in Labor Unions, and I have been very much interested in that prob- 
lem. I think that much of the furor over on the other side has tended 
to make us forget that most of the unions, by far the greater majority, 
are perfectly honest and staffed by dedicated men and women. But I 
do favor the enactment of the Kennedy-Ives bill. I do not think it isa 

erfect bill, but I think it would be better enacted than not. I am 
or it. 

Mr. Grirrin. Mr. Chairman, may I make a comment ? 

Mr. Prerxrns. Yes. 

Mr. Grirrin. Mr. Porter, I happened to know, reading the hearings 
before the Senate committee, that Prof. Archibald Cox testified and 
was very active with Senator Kennedy. I assume he was probably one 
of your professors in law school. 

Mr. Porter. He was, the first year he taught labor law. 

Mr. Grirrin. He made quite a point for the need for labor legisla- 
tion in his testimony, to protect individuals against arbitrary ex- 
pulsion from unions and to give them some legal protection against 
arbitrary denial of admission dues. I know the Kennedy-Ives bill 
has nothing in it about that, and I wondered if you had any comment 
on. that. 

Mr. Porter. I am very much interested in such provisions, properly 
framed. My endorsement of Kennedy-Ives is that I believe it is as 
far as we are going to be able to go this session, and probably as far 
as we should try to go. I do hope we will go at least that far. 

Mr. Grirrtn. But you do see some need for legislation in that field ? 

Mr. Porter. In my own study I found instances where there are 
arbitrary expulsions, and in my own practice of law I saw such things 
happen occasionally. I think the legislation would have to be very 
carefully drawn, but I would hope that if the need can be demonstrated 
we could draw such a law. 

Mr. Grirrin. Have you given any thought to the necessity or desir- 
ability for having some procedure for the recall of union officers? 

Mr. Porter. It always occurs to me that those who are for recall 
of union officers have to be for recall of Congressmen, too, so with that 
in mind I will say that a procedure would be acceptable. 

Mr. Grirrin. Most organizations have procedures for recalling pub- 
lic officers, do they not ? 

Mr. Porrer. My state was one of the first to have such a provision. 

Mr. Grirrin. My State does. I could be recalled, I suppose. 

Mr. Porter. No, I believe that under Federal law a Representative 
or Senator cannot be recalled. As I say, this is something the Con- 
gressmen have to be aware of when they are passing on this problem. 

I would be in favor of a fair method of recalling so you had a suffi- 
cient number so a dissident minority—and in any democracy there are 
always dissident minorities—would not be able to disrupt processes 
and cost the union alot of money. You have to have a certain amount 
of stability. 

I would think the provision would have to be very carefully drawn, 
but if the need is great enough—and I am not convinced it is—I think 
it is better there should be regular elections, annual elections which 
are conducted according to the best methods. I think that is the 
best provision for proceeding to get honest officers. 

Mr. Kearns. While you are here, there is something on my mind. 
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We just passed another bill, the Elliott bill now, for scholarships, 
for education. I am wondering who is going to do the work in this 
country one of these days. One reason I can go for the union shop is 
that they tell me a plumber up in my town has a hard time getting an 
apprentice, and yet a plumber makes $56 a day. Is that not right? 
That is more than we make, as a matter of fact. But he cannot find a 
young fellow that wants to do that dirty work—if you want to call 
it that—of being a plumber. If I had a son today, I would think 
about his becoming a plumber rather than go to college. 

Mr. Hotianp. They don’t have to dig ditches any more. A machine 
does it. 

Mr. Kearns. That is right. 

But we sit here and take care of the engineers, scientists, mathema- 
ticians, but we built America with these hands of ours. And who is 
going to handle that job in the future? 

Mr. Porrer. I think the committee showed a certain amount of 
restraint, as I recall it, though. It was not up to the recommenda- 
tions of some of us who wanted more scholarships provided than were 
provided. I think it was $17.5 million and the total number of 
scholarships was very few. 

Mr. Kearns. But they say this committee should not combine labor 
and education. I think it dovetails beautifully. The problems of 
one are the problems of the others. 

Mr. Ruopes. Off the record. 

( Discussion off the record. ) 

Mr. Perxtins. I thank the gentleman for his comments. 

Mr. Porter. I thank the committee. 

Mr. Perxrns. Are there any other members here? 

(No response. ) 

(Pursuant to. the direction of the chairman, the following state- 
ments are made a.part of the printed record :) 


STATEMENT OF Hon. THOMAS J. LANE, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF MASSACHUSETTS 


Mr. Chairman, the Taft-Hartley Act was enacted in 1947, over President 
Truman’s veto. In the 11 years since then, it has become obvious that this law 
has failed to improve labor-management relations. 

The historic Wagner Labor Relations Act was signed on July 5, 1935, by 
President Franklin D. Roosevelt. On April 12, 1937, the Supreme Court upheld 
the constitutionality of the Wagner Act. This law established the legal right 
of workers to organize into unions of their own choice without fear of coercion 
or intimidation. Collective bargaining was to be encouraged. 

Then, in 1947, during the period of postwar economic readjustment, the 
pendulum swung the other way. Taft-Hartley was designed to lower the labor 
standards that were maintained even during the emergency of war. In its 
mood and in its approach to the problem, this legislation emasculated labor’s 
bill of rights. 

No one disputes the need for corrective legislation to maintain an even balance 
in the labor-management relationship, or to protect labor, management, and the 
public from such abuses that may develop. 

We are currently witnessing a situation where, under the pretext. of. eliminat- 
ing those abuses, a determined effort is being made to weaken the labor move- 
ment in the United States. There are those who would add to the punitive 
restrictions of the Taft-Hartley Act, despite the fact that this act is wrecking 
our hopes for harmonious labor-management relations. 

A 1950 Senate subcommittee, after investigating Taft-Hartley’s impact on 
labor-management relations in the southern textile industry, made this pertinent 
observation : 
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“In stopping a union organizing campaign, the employer will use some or 
all of the following methods: Surveillance of organizers and union adherents ; 
propaganda through rumors, letters, news stories, advertisements, speeches 
to the employees; denial of free speech and assembly to the union; organizing 
of the whole community for antiunion activity; labor espionage; discharges of 
union sympathizers; violence and gunplay; injunctions; the closing or moving 
of the mill; endless litigation before the NLRB and the courts, ete. 

“After all these fail, the employer will try to stall in slow succession, first 
the election, then the certification of the union, and finally the negotiations of 
the contract. Few organizing campaigns survive this type of onslaught.” 

As the Taft-Hartley works out, it blocks new organizing efforts, while it 
steadily undermines the rights of labor in organized industries. 

In effect, Taft-Hartley encourages employers to seek injunctions that frus- 
trate legitimate union activity. As temporary restraining orders, injunctions 
can become operative with a judge's signature. Hearings as to the legality 
of the injunction are not scheduled until weeks later, and after the strike has 
been broken by this technique. 

These delaying actions are also evident in the operations of the National 
Labor Relations Board. In its refusal to take cases that had previously been 
considered national in character, on the flimsy excuse that the companies in- 
volved did not measure up to an arbitrarily determined volume of business, it 
has denied to hundreds of thousands of workers the established processes of 
labor-management relations. 

By reinterpreting section 8 (c) of Taft-Hartley, it has tipped the scales in 
favor of management, enabling it to intimidate and coerce the workers in their 
choice of a bargaining agent. 

By willingly, and perhaps intentionally stepping aside from such cases, it 
is diverting them to the States and to the death sentence implicit in section 
14 (b) of Taft-Hartley, which grants to the States the authority to outlaw all 
forms of union activity. By voiding Federal authority and responsibility, the 
NLRB is covertly turning back labor-management relations to the States. 
Here, in gerrymandered legislatures, where the rural and conservative groups 
have power beyond their actual strength, employers are pushing through re- 
strictive labor legislation under the cloak of misleading right-to-work laws. 
Even the Taft-Hartley did not dare challenge the principles of the Wagner 
Act that established as our national policy the right of labor and management 
to work out their own agreements free from Government interference. Taft- 
Hartley pays lipservice to this policy, but the fine print contradicts it. 

We in New England, where the textile industry was once centered, know 
from tragic experience, know what it means when those employers who are 
opposed to collective bargaining, escape from it by moving to those States where 
the spirit and intent of industrial democracy is subverted by redtape, de- 
laying actions, and coercion. 

Now, most of our mills have gone, in a mass migration to avoid their re- 
sponsibilities to the workers who served them so well. 

The economic dislocations we endured, and the sufferings of the displaced 
textile workers, have convinced us that only a national labor relations act, 
without escape clauses, will promote harmonious labor-management coopera- 
tion. 

Some of the reasons for New England’s losses to the South are pointed out by 
the economist, Seymour Harris, in his: Research Study—The Competitive 
Position of the New England Textile Industry, published in 1952. 

“But New England’s losses have not been the result merely of superior human 
and natural resources available to the South. In part, the gains may be ascribed 
to southern social policies which are well below national standards in various 
fields ; examples are minimum-wage legislation, laws relating to trade unionism, 
and attitudes toward trade unions, standards of workmen’s compensation and 
unemployment insurance, and factory legislation. By encouraging standards 
below national levels, the South further strengthens its competitive position in 
textiles. Perhaps we should add that, though it has been rising, the standard 
of living in the South is still substantially lower than in New England; and a 
lower standard of living tends to depress wage levels.” 

Of what use then is the defective Taft-Hartley Act when it is rigged not only 
to provide so many “State loopholes” that make a mockery of national labor 
legislation, but actually encourages, under the deceptively named right-to-work 
laws passed in the several States, the revival of the industrial strife which our 
economy cannot tolerate. 
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Because of the rise in the number of those who are unemployed, a few groups 
of employers think that the time is ripe to press for more restrictive labor legis- 
lation. On the divide-and-conquer strategy that plays upon human misfortune, 
they think they can play off the unemployed against the employed, or convince 
those now working that they may lose their jobs, and by these psychological pres- 
sures undermine the unity of organized labor. If they should succeed in “turning 
back the clock,” they would take away the economic gains that organized labor 
has won, not only for its own members, but for all who depend upon wages for 
their livelihood. 

In their veiled though stubborn opposition to collective bargaining, they fail 
to understand the serious social and economic losses—threatening the national 
security—that would result if they had their way. A return to the pre-Wagner 
days, when labor was treated as a commodity, would be disastrous for all, includ- 
ing those employers whose memories are so short. 

I can remember the long and bitter strikes in the days before the obstacles to 
collective bargaining were removed, thanks to the Wagner Act. 

The Taft-Hartley Act looks backward to those days. The administration and 
interpretation of that law has provoked misunderstanding and hostility in the 
tield of labor-management relations. 

The National Labor Relations Board, set forth its reactionary policy in a 
hearing that followed a strike at the Pipe Machinery Co., Cleveland, Ohio, in 
February 1957. It decided that the strikers forfeited their right to their jobs 
because the company offered to rehire them, under the guise of a back-to-work 
movement. The NLRB twisted the workers’ refusal to give up their union into 
“failure to apply for reinstatement,” and ruled that the strikebreakers were not 
temporary employees, but that they intended to become permanent employees of 
the company. 

Such slanted interpretations did not go unchallenged. The conservative and 
highly respected Christian Science Monitor observed that: “A worker has a moral 
right to his job. When one party owns the job and the other must have the job 
to eat, the bargaining power is not identical or equal. The theory of the Taft- 
Hartley Act, like that of the Wagner Act which it amended, was to equalize 
bargaining power. Actually, it has done just the reverse.” 

From Business Week, a magazine that reflects the views of industry, comes 
this convincing indictment: “What was wrong was that the Taft-Hartley Act 
went too far. It crossed the narrow line separating a law which aims only to 
regulate from one which could destroy. By going that far, the law defeated 
itself.” 

It is plain that this law is now antiquated, and, in fact, dangerous. 

Patchwork amendments will not remedy it. 

Some of the subtleties in it will remain to poison the climate of negotiation, 
and hamper the progress of our economy. 

It must be scrapped, and a new Labor-Management Relations Act, to revive 
and extend both the spirit and the pioneering procedures of the Wagner Act, 
should be enacted. 

I ask for your approval of H. R. 308 which provides for outright repeal of the 
Taft-Hartley Act. 


STATEMENT OF HON. KENNETH B. KEATING, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF NEW YORK 


Mr. Chairman and members of the committee, I appreciate very much this 
opportunity to present my views on H. R. 253, which would amend the Labor- 
Management Relations Act in order to equalize the treatment of unions and 
employers under that act. I first introduced this measure in the 8lst Congress 
and have sponsored it in each succeeding Congress. As you know, this provision 
was recently added to the labor bill approved by the Senate. 

The factors which compelled my original authorship of this bill are still perti- 
nent today. I feel this non-Communist provision should be extended on the 
statute books. 

In preface, Mr. Chairman, I feel certain no one today can question that the 
labor movement has contributed significantly to the improvement of working 
conditions of men and women everywhere in our Nation. Everyone with the 
welfare of our Nation at heart must welcome the growth and strength of our 
great labor organizations. 
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In spite of recent revelations of abuse and impropriety among a few unions, 
there can be no doubt that the overwhelming majority of our labor organizations 
are working sincerely and effectively for the welfare of their members. While 
it is proper for Congress to pass legislation which will curb those few leaders 
in the labor movement who would abuse their powers, we should not pass legis- 
lation which would punish or harm the vast number of honest, upright.unions 
which are doing their jobs forthrightly and ably. 

I am sure this committee will pursue its inquiries in the light of those prin- 
ciples. I am confident you will honestly and earnestly search for just solu- 
tions to labor-management problems. 

Certainly, to be antilabor today, as such, is to ignore the facts of our intricate 
industrial economy. This free enterprise system, in the final analysis, must of 
necessity rest upon a harmonious relationship between labor and management. 
Labor’s rights to a just and equitable return for its work and its rights to decent 
and fair working conditions must be recognized. On the other hand, the rights 
of management must be recognized. One must not exploit the other. On the 
contrary, each must be equally responsible. 

It is with this partnership-of-equals idea in mind that I am sponsoring H. R. 
253. Simply stated, this measure would amend the Labor Management Relations 
Act of 1947, to require that in order to have access to the machinery of that act, 
an employer must furnish an affidavit executed contemporaneously or within the 
preceding 12-month period, that he is not a member of the Communist Party or 
affiliated with that party, and that he does not believe in, and is not a member 
of, or supports any organization that believes in or teaches, the overthrow of 
our Government by force or by any illegal methods. The provisions of section 
35—-A of the Criminal Code would be applicable with respect to these affidavits. 

This bill is intended to supplement the requirement of the present law that 
Officers of labor unions must sign such affidavits in order to be certified before 
the National Labor Relations Board. Thus, my proposed amendment simply 
equalizes the non-Communist affidavit requirement as it relates to employer and 
employee. 

I realize there are men of honest conviction who feel such affidavits are mean- 
ingless and ineffective in combating the Communist menace. I do not agree. 

In the first place, there is no indication that the Communist conspiracy is 
any less a danger today than it has been in previous periods. In fact, because 
its methods are becoming subtler and more skilled, the threat may indeed be 
greater today than in the past. 

There are those who say that such a requirement is not necessary in- our 
capitalist, free enterprise economic system. They argue that because of ‘the 
very nature of our system no employer would be a Communist or a fellow traveler. 
That may be true. But if it is true, there should be no objection to this amend- 
ment. 

However, in this vast conspiracy by the Communists, all possible avenues are 
used for the subversion of our Government. Vast sums of money are needed to 
carry on this subversive work. We have had instances of wealthy people con- 
tributing to Communists and Communist causes. It is not without the realm 
of reason that a Communist, Communist sympathizer or fellow traveler could and 
would start a business or gain control of a business or institution with the 
specific purpose of using the profits of a capitalistic economy to further his 
nefarious business of trying to overthrow the very Government which makes his 
profits possible. 

In that case, this amendment would make him criminally liable if he perjured 
himself, or he would be prevented from using the facilities of the Board if he 
told the truth. 

There is no reason why, if we require labor union officers to sign such an oath, 
we should not require employers to do the same thing. We should require no less 
in the interests of justice and equality of treatment between labor and man- 
agement. 

There is one particular aspect of this situation which I trust this committee 
will bear in mind. An impression seems to have been raised in the minds of 
some union members that the requirement for filing non-Communist affidavits 
by their officers is, in some way, a reflection upon these members. In other 
words, while the vast body of patriotic working men and women in this coun- 
try have no objection—indeed, vigorously endorse the idea that their unions 
should be completely free from subversives—some of them have raised the ques- 
tion why the same requirement is not exacted from an employer before he is 
permitted to use the facilities of the National Labor Relations Board. 
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This is an impressive argument. It has the ring of logic. Certainly, it was 
not my intention, in voting for this act, to infer there is any distinction between 
employers and employees. The vast majority of both groups render their alle- 
giance only to the flag of our country. Unfortunately, in both groups there are 
also tiny minorities who, through lack of appreciation of the blessings of our 
way of life, or from even more sinister motives, have elected to aline themselves 
with those elements which seek to destroy us. 

In order that there may be no possibility that any invidious distinctions may 
be drawn in this respect, I urge the committee to place this amendment on our 
statute books. 

Finally, I would direct the committee’s attention to the fact that the portion 
of this act now on the statute books has, to a limited extent at least, proven an 
effective weapon in combating the Communist movement in this country. It is 
estimated by the Justice Department that 21 union officials have been convicted 
for falsely swearing they were not Communists or for conspiring to violate 
this provision. The non-Communist affidavit requirement appears to have been 
a potent tool in helping certain unions to expel Communists from their leader- 
ship. 

Mr. Chairman, the Labor Relations Act of 1947 has served to reduce substan- 
tially the loss of man-hours through work stoppage and has given to the working 
men and women of America a greater voice in the affairs of their organizations. 
It has greatly benefited the employee, the employer, and the consuming public. 

We should, however, stand ready and willing at all times to lend an attentive 
and sympathetic ear to all who may urge specific and constructive suggestions to 
improve the act and to make possible the more complete fulfillment of its desira- 
ble objectives. I therefore want to commend the committee for undertaking 
these hearings and for making possible the presentation of a wide range of views 
on problems in the labor-management field. 

Although H. R. 253 may appear to be rather minor legislation compared to 
other proposals the committee is considering, I feel it is of real significance. We 
must not leave any stone unturned in our efforts to thwart the inroads of sub- 
versives in our midst. This measure provides one small means for curbing their 
activities and keeping them out of positions where they might harm the national 
welfare. 

In the light of the continuing threat of the international Communist con- 
spiracy, and consistent with the view that labor and management deserve equal 
treatment under our laws, I urge this committee to bring the substance of H. R. 
253 to the floor of the House. 

Enactment of this legislation would insure the even-handed impartiality we 
must always strive for in employer-employee relations. It can help thwart the 
Communist movement. Its enactment will demonstrate to the country that we 
in Congress believe in equal treatment for all segments of our population. 

I hope this committee will act favorably on H. R. 253 as soon as possible. 


Tue J. L. Hupson Co., 
Detroit, Mich., July 8, 1958. 
Hon. JOHN TD. DINGELL, 
House Office Building, 
Washington, D. C. 


DEAR JOHN: It has come to our attention that attempts may be made to have 
the House of Representatives vote on the Kennedy-Ives labor law reform bill 
(S. 3974) without hearings being held by the House Labor Committee. 

We appeal to you, to do all that you can to see that the normal procedure is 
followed by the House, namely, that the bill be referred to the House Labor 
Committee. We make this request in view of the fact that some of the pro- 
visions written into the Kennedy-Ives bill were written after the Senate hear- 
ings were held; therefore, little, if any, testimony was heard regarding these 
provisions. We are specifically referring to sections 108, 601, 605, 607, and 609. 

For example: 

Section 607 purports to prohibit payments by an employer to employees’ repre- 
sentatives, would-be representatives of his employees, and labor relations con- 
sultants. To this basic principle we have no objection. However, section 607 
goes further and makes it a crime for an employer to pay or lend money to his 
own employees “for the purpose of directly or indirectly influencing any of the 
employees in the exercise of the right to organize and bargain collectively.” 
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It occurs to us that under section 607 the following, if committed by an 
employer, could possibly put him in jail: 

1. If an employer makes a speech to his employees to convince them to vote 
against the union (this is permitted by the National Labor Relations Board), 
but does not dock the employees for the time they spend listening to the speech, 
he could, under this bill, be guilty of having paid his employees during the time 
they listened to his speech “for the purpose of * * * influencing * * * the em- 
ployees * * * in the exercise of the right to organize.” 

2. Even though collective bargaining between an employer and a union reaches 
an impasse, an employer could not make any wage adjustment lest he be indicted 
for having made the adjustment “for the purpose of directly or indirectly in- 
fluencing”’ his employees in the exercise of their rights to bargain collectively. 

3. One merit increase or adjustment in commissions given by the employer 
during a union organizing campaign or when collective bargaining was in 
process, even though done in the everyday course of business, could be con- 
strued as having been made “for the purpose of directly or indirectly influencing 
any of the employees in the exercise of the right to organize and bargain 
collectively”? and subject the employer to criminal prosecution. 

We feel that section 103, 601, and 609: contain similar “sleeper provisions” 
which we feel should be reviewed in open hev.rings, remembering that these 
sections were added to the law by the Senate after the hearings were closed. 
In other words, responsible employers to date have not been allowed to air 
their views on these questionable provisions. 

Furthermore, we feel that the House Labor Committee should take testimony 
about other amendments to Taft-Hartley that were not included in the Kennedy- 
Ives bill. We are thinking specifically about amendments to outlaw organiza- 
tional picketing and secondary boycotts. 

We are calling this matter to your attention since we are sure that as a 
member of the House of Representatives you are most interested to see that 
important legislation in the labor-management field is not passed hurriedly and 
without due consideration. 

Best personal regards. 

Sincerely, 
DEXTER WARE, 
Director of Personnel, Employee Relations, and Executive Development. 


Mr. Perkins. This concludes the hearing. 
(Whereupon, at 11:40 a. m., the subcommittee adjourned subject 
to the call of the Chair.) 


xX 





